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STATEMENT OF REASONS
INTRODUCTION
1.

On 4 February 2015, the Independent Liquor and Gaming Authority (Authority) received
an application (Application) lodged by Back Schwartz Vaughn Lawyers on behalf of Mr
Anthony Smith on behalf of Woolworths Limited (Applicant).

2.

The Application seeks the grant of a new packaged liquor licence, within the meaning of
section 29 of the Liquor Act 2007 (Act), for premises located at 28-32 Stockton Street
and 14 Tomaree Street, Nelson Bay to trade as "BWS – Beer Wine Spirits" (Premises).

3.

The Premises is proposed to occupy an area of "approximately 164 square metres".

4.

The Application proposes that the new packaged liquor business be licensed to sell or
supply liquor for consumption off the Premises during the trading hours of:
Monday to Saturday
Sunday

8:00am to 10:00pm
10:00am to 8:00pm.

5.

The Application seeks that the 6-hour daily closure period required by section 11A of the
Act be fixed at between 2:00am and 8:00am.

6.

As described in the Authority's delegations manual the Authority has delegated to a
packaged liquor committee the power to grant certain packaged liquor licence
applications that fall within a designated risk threshold. This Application falls within the
relevant threshold, enabling the matter to be determined under delegation. The
committee comprised the Chief Executive and the Manager, Licensing (Delegate).

7.

The Application was considered by the Delegate at its meeting on 8 December 2015.
After careful consideration of the Application and further submissions provided in relation
to the Application, the Delegate decided pursuant to section 45 of the Act to refuse the
Application. Authority staff provided informal advice of this outcome by email on
18 December 2015.

MATERIAL BEFORE THE DELEGATE
8.

Application Form for Packaged Liquor Licence filed with the Authority on
4 February 2015: In the Application form, the daily closure period for the proposed new
business is specified. The Applicant submits that the grant of development application
(DA) No 16-2011-751-1 which is stated to be operational as of
5 June 2012 and covers the proposed use of the Premises, for planning purposes, with
respect to the proposed new licensed business that is the subject of this Application.

9.

In Attachment 1 to the Application the Applicant provides a submission as to why its
proposed variation of the usual daily shut down period prescribed by section 11A of the
Act is in the public interest. The Applicant’s reasons include that the proposed licensed
trading hours have been approved by Council "through the issue of the Development
Consent"; that the local community "does not exhibit indicators of a heightened risk of
alcohol related crime or harm" that could be "adversely impacted upon by trading during
the relevant additional trading period"; that "the circumstances that apply to trading
during the relevant additional trading period indicate that it is in the public interest to do
so"; that Woolworths operates "a substantial number of licensed premises in NSW with
all stores commencing trade before 10.00am on Monday to Saturday"; that "there is no
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known evidence" showing that the proposed opening hours have "adversely impacted on
the community"; that "passive and mechanical surveillance measures will be available" at
the Premises during the proposed trading hours and they will be an "active deterrent for
anti-social behaviour".
10.

The Applicant’s reasons also include that "there is no evidence that trading during the
relevant additional trading period will result in any increased potential for adverse
impacts" to the population of the local and broader community; that Woolworths gives
"substantial consideration" to ensure that "all of their licensed premises trade pursuant to
a harm reduction approach to protect community amenity"; that "existing consumer
behaviour will not change as to the type and quantity of liquor to be consumed by
customers during the relevant additional trading period" and that the "concept and
practice of "one-stop" supermarket shopping as a public interest factor supports the
approval of this Application".

11.

The Applicant contends that opening the business during the hours proposed will
"provide a convenient and well-appointed retail liquor store in this location that will meet
the "one-stop" supermarket shopping requirements of shoppers to this Supermarket".

12.

The Applicant further contends that approving the Application would also serve the public
interest in respect of the "reasonable expectation and demand of the public to make
liquor purchases during convenient trading hours and in association with their attendance
in this location" rather than having to make customers "wait for the New Store to open or
return to the store at a later time".

13.

The Applicant contends that "due to the increased pressure upon a typical customer’s
available shopping time and because of the association of the New Store with the
Supermarket, that the public will have a higher than usual expectation in this location that
the New Store trade during the relevant additional trading period".

14.

The Applicant further contends that the "circumstances of this Application are similar to
its other retail liquor stores associated with or near a supermarket" and that the
experience of Woolworths is that "large numbers of consumers" prefer to purchase
takeaway liquor at the "same time as purchasing their other household requirements,
without the need for making additional or special trips"; that "customers are almost
entirely existing supermarket customers"; that "40 per cent of all customers to
Woolworths’ retail liquor stores (associated with a Woolworths Supermarket) between
8:00am and 10:00am on Monday to Saturday are aged 60 plus" and "to not afford those
shoppers the opportunity to purchase their entire household shopping at their preferred
shopping time and location will inconvenience many".

15.

Applicant submits that the proposed 6-hour closure period is appropriate having regard
to the objects of the Act. The Applicant submits that the Premises "trading similar hours
to the Supermarket, will satisfy the public need by providing increased choice to
customers that is consistent with their reasonable expectations and needs in this
location".

16.

The Applicant submits that Woolworths has "taken steps to minimise harm associated
with the misuse and abuse of liquor" which has "been considered and accepted by the
Authority in other Liquor Applications by the same Applicant"; that Woolworths has taken
"sufficient steps to encourage responsible attitudes and practices towards the promotion,
sale, supply, service and consumption of liquor" and that community amenity
considerations "are always addressed through the town planning approval process".
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17.

The Applicant submits that Council issued the Development Consent after carefully
considering "the suitability of, and the likely impacts arising from, the use of the Site as a
supermarket with two speciality retail tenancies", the "environmental, social and
economic impacts" of the proposal and conducting an "assessment of the public interest
and the consideration of any submissions received".

18.

The Applicant submits that the proposed licenced trading hours "contributes to, and does
not detract from, the amenity of community life" because the "majority of the customers"
will "already be present at the Supermarket" and "there will be a clear expectation that
the public can purchase all of their shopping by making a single trip".

19.

The Applicant submits:
a)
that "there is no evidence" that the Premises has the "potential to detract from the
amenity of community life"
b)
that they are "unaware of any circumstances that suggest this Application is not in
the public interest or should not be approved"
c)
that there is "no evidence" granting this Application will "change existing consumer
behaviour as to the type or quantity of alcohol to be consumed" and that approving
this Application "will not detract from Community Amenity".

20.

Community Impact Statement (CIS) filed with the Authority on 4 February 2015: The
various contentions and submissions made by the Applicant in the CIS document with
regard to the overall social impact of granting the Application are discussed in further
detail below.

21.

The CIS material comprises inter alia:
a)
The CIS form itself dated 4 February 2015
b)
List of stakeholders and special interest groups consulted
c)
Geographical map depicting the location of the Premises in relation to the three
Alcohol Free Zones (AFZ)
d)
Statement of Impact prepared by Mr Tony Schwartz dated 28 January 2015
e)
Statement of Woolworths operating experience to date with its retail liquor stores
associated with a Woolworth’s Supermarket
f)
Operational matters, security and the specific harm minimisation and responsible
service of alcohol practices adopted at BWS- Beer Wine Spirits stores in NSW
g)
Public health statistics issued by the NSW Department of Health
h)
A list of hotels and nearby packaged liquor licenced premises
i)
Geographical maps of the proposed Premises in relation to the local community as
described by the Applicant
j)
Geographical map depicting the 100 metre radius in which notifications were
distributed.

22.

List of Stakeholders: The Applicant has provided a list of stakeholders who were notified
of the Application and contends that the occupiers of every premises located within a 100
metre radius of the Premises were also provided with the notice of intention to apply for a
liquor licence or a licence authorisation. In addition to the general stakeholders outlined
in this document, the Applicant identifies certain special interest groups that the Applicant
considers to be located "near" the Premises.

23.

Geographical Map: depicting the location of the Premises in relation to the declared
AFZs at the Nelson Bay Foreshore, Fly Point Reserve and Little Beach Foreshore.
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24.

Statement of Impact prepared and lodged by Tony Schwartz of Back Schwartz Vaughan
Lawyers on behalf of the Applicant dated 28 January 2015: This 43-page document
addresses the Applicant’s submissions on the overall social impact of granting the
licence. It outlines the analysis performed by the Applicant itself in order to conclude that
the overall "social impact of the Application will not be detrimental to the wellbeing" of the
relevant community and as such the test "under Section 48 of the Act has been
satisfied".

25.

This document discusses the following combined risk factors:
a)
"Type of outlet"
b)
"Outlet density"
c)
"The location and presence of at risk groups and sensitive facilities near the New
Store"
d)
"The incidence of alcohol related crime in the area"
e)
"The incidence of alcohol related health problems in the area".

26.

The Applicant’s representative Mr Schwartz submits that this document "represents a
balanced and reasonable assessment" of the "likely future social change resulting from
the proposed operation of the Licence at the New Store".

27.

This document discusses what is proposed by the Application and is accompanied by a
number of images including an artist's impression of the outside of the redeveloped site,
an internal layout plan of the proposed licensed Premises depicting entry and exit points,
an artist's impression of the internal foyer area and entrances to the Supermarket and
proposed Premises and six photographs of the undeveloped site when occupied by
Coles.

28.

The document also contains the Applicant’s assessment of the "likely social change" that
will occur as a result of granting the Application. This document refers to "the
demographic, socio economic status and density information relevant to this Application"
by discussing at-risk groups, outlet density, the Socio Economic Index for Areas (SEIFA)
data published by the Australian Bureau of Statistics (ABS), potentially sensitive facilities
near the Premises, neighbourhood amenity, the community consultation process and
NSW Bureau of Crime Statistics and Research (BOCSAR) data on alcohol related crime
and alcohol related harm.

29.

After analysing the data outlined using the Applicant’s "Social Risk Matrix Tool", the
Applicant submits that the "there was not one element that when carefully analysed
returned a high or extreme risk", that the Application "meets every aspect of the objects
of the Act", and that the Section 48 social impact test "has been satisfied".

30.

Woolworths’ operating experience to date with BWS-Beer Wine Spirits packaged liquor
licences: This 15-page document provides a summary of what the Applicant describes as
Woolworths’ "many years" of experience operating "319 BWS-Beer Wine Spirits stores in
NSW together with 58 Dan Murphy’s Stores". This document includes the Applicant’s
submissions on the presence of any "at-risk indicators" (socio-demographic traits of the
relevant communities associated with adverse alcohol related impact); the difference
between packaged liquor licences and other types of liquor licences; the "potential for
adverse change to the character" of the local community; "noise"; "litter an pollution
related concerns"; traffic and parking; "alcohol consumption by the population" of the
community; "public interest benefits"; the "potential for increased levels of alcohol related
anti-social behaviour"; "alcohol related hospital admissions and deaths"; and the "sale
and consumption of alcohol".
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31.

Operational matters, security and the specific harm minimisation and responsible service
of alcohol practices adopted at BWS stores in NSW: This 12-page document states that
each BWS store "conducts the same harm minimisation and responsible service of
alcohol strategies, policies and procedures" which ensures each store "operates to the
high standards expected by Woolworths and its customers". The document includes
sections detailing inter alia with such subject matters as "Woolworth’s responsibility",
"stocking of products", "design features", "policies and procedures", "neighbourhood
safety", the exceptional trading record of Woolworth’s, "liquor accords" and self-exclusion
arrangements.

32.

The following internal business policies and procedures are also outlined - the proposed
new liquor store’s "House Policy"; Woolworths liquor group best practice policies and
interventions, "Woolworths Liquor Group Responsibilities", the "School Uniform Policy",
"Refusal of Service - Intoxication", the "ID 25" Policy and the "Secondary Supply Policy".
These documents state inter alia that people appearing to be under the age of 25 "must"
get checked for identification; that liquor is "not sold or supplied" to intoxicated persons;
that liquor is not sold to people wearing their school uniform even if they are over the age
of 18; that liquor is not consumed on the Premises; and that all staff are to be "properly
trained in responsible service of alcohol".

33.

Health statistics issued by the NSW Department of Health: this information, attached to
the Applicant’s Statement of Impact with the CIS, includes data for "alcohol attributable
deaths by Local Government Area, NSW 2011" and "alcohol attributable hospitalisations
by Local Government Area, NSW 2011-12 to 2012-13" for all Local Government Area’s
(LGA) within NSW.

34.

List of hotels and packaged liquor licences: The first page of this document, provided
with the Applicant’s Statement of Impact attached to their CIS form, provides details of
all licenced premises located in the state suburbs of Nelson Bay, Shoal Bay and Fingal
Bay, all of which the Applicant defines as the "local community" in respect of the
Premises.

35.

The second page of this document details all licensed premises with what the Applicant
specifies as the "broader community" encompassing the Port Stephens LGA - which
includes Raymond Terrace, Salamander Bay, Anna Bay, Medowie, Karuah, Nelson Bay,
Soldiers Point, Shoal Bay, Hinton, Williamtown, Tanilba Bay, Corlette, Fingal Bay, Lemon
Tree Passage, Salt Ash, Bobs Farm and Seaham.

36.

Geographical map: depicting the location of the proposed Premises in relation to:
a)
IGA Plus Liquor Nelson Bay
b)
BYO Cellars Nelson Bay (Liquor Stax)
c)
Seabreeze Hotel (Bottlemart)
d)
Mavericks on the Bay
e)
the geographical area of the "local community" as defined by the Applicant.

37.

Geographical Map: provided by the Applicant identifying where the Premises is located
and the 100 metre radius inside of which the Notice of Intention to make the Application
was distributed.

38.

Copies of stakeholder notices: provided by the Applicant notifying the Application to
various stakeholders as required by the liquor legislation - including Police, Council and
the site notice placed on the Premises.
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39.

Police Certificate No. NCHRC-2008-2275 for Mr Anthony Smith: This National Police
Certificate, issued 11 July 2008, records that Mr Smith has no disclosable court
outcomes or outstanding matters within the records of police services in Australia.

40.

Driver Licence, Medicare card, Office of Liquor, Gaming and Racing Competency Card
No CCH10020338 and Visa bank card for Mr Anthony Smith: providing proof of identity.

41.

Plan of the Premises: The Applicant has submitted two documents with the first depicting
a detailed layout of the proposed licenced area within the supermarket with the liquor
licenced area clearly defined in red and the second being an aerial view of the internal
layout of the Woolworths supermarket.

42.

Certificate of Responsible Service of Alcohol (RSA) for Mr Anthony Smith: certifying that
Mr Smith has successfully completed the Mac’s Liquor Group Liquor Licence Laws and
RSA Course held on 13 March 1998.

43.

Submission from NSW Roads and Maritime Services (RMS) dated 12 February 2015:
RMS state that they have reviewed the information provided and report that "alcohol was
involved in 21.6 per cent of all fatal crashes in the Hunter Region within the last five
years".

44.

RMS recommend if the Application is approved that the licensee must be kept aware" of
"local alcohol-related issues"; that the Applicant attend the LGA Liquor Accord and that
public education material, focusing on drink driving and pedestrian-alcohol issues, be
supported and displayed within the Premises.

45.

RMS further recommend that when there are customers who are "purchasing large
amounts of alcohol for parties or other social events" that bottle shop staff draw attention
to the "safe party kit" available on the police website. RMS recommend that a copy of the
Party Tips Checklist "should be displayed near the point of sale" and copies of the RMS
brochure Drinking & Driving, The Facts should be "displayed and made available to
customer".

46.

Submission from NSW Family and Community Services (FACS) dated
11 December 2014: This letter simply advises that FACS "are unable to determine that
this particular proposal would adversely affect the local community above and beyond
the usual social impacts of increased alcohol consumption in a community" and therefore
FACS "have no legitimate grounds for concern".

47.

Submission from C L Kingston of Kingston Swift Solicitors and Conveyancers on behalf
of Fostif Pty Limited (the holders of an incumbent packaged liquor licence in Donald
Street, Nelson Bay) dated 10 October 2014: In this 1-page letter the representative for
Fostif Pty Limited, acknowledges comments made by the Chairperson in a presentation
made on 21 March 2013 in respect of "scepticism" attaching to objections raised by local
incumbent liquor businesses but also acknowledges the Chairperson’s concession "that
like any other stakeholder they are entitled to draw the Authorities attention to any
relevant independent data and any shortcomings" in the Application. Attached to this
letter is a "draft" report commissioned by Fostif from BBC Consulting Planners dated
March 2015.

48.

Submission from C L Kingston of Kingston Swift Solicitors and Conveyancers on behalf
of Fostif Pty Limited the holders of a packaged liquor licence in Donald Street, Nelson
Bay dated 15 March 2015: In this 1-page letter the representative for Fostif Pty Limited
states that the letter dated 10 October 2014 was "wrongly dated". They attach the final
report from BBC Consultant Planners which differs to the draft by the "additional of the
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penultimate paragraph in section 2.3 referring to inaccuracies in the reporting in respect
of alcohol free zones".
49.

Final report from BBC Consulting Planners (BBC) prepared for Kingston Swift Solicitors
and Conveyancers as part of their submission on behalf of Fostif Pty Limited dated
March 2015: In this 10-page report the BBC considers the social impact test under
section 48(5) of the Act and addresses:
a)
The impact of the proposal on the population demographic
b)
The impact of the proposal on liquor licence density, including the consideration of
harm in relation to cumulative impact of the proposed licence
c)
Current rate of alcohol related crime and other relevant crimes.

50.

The BBC discusses demographic data provided by ABS Census of Population and
Housing 2011 and crime data provided by BOCSAR.

51.

After discussing the "proposed licence" the BBC then discusses "Issues of Contention".
BBC contends that the "role of the demographic analysis is to provide a pointer to
aspects of social disadvantage and in turn relative susceptibility to social harm from a
proposal to sell alcohol".

52.

The Consultant refers to The Prevention of Substance Use, Risk and Harm in Australia:
A review of the Evidence prepared by the National Drug Research Institute and the
Centre for Adolescent Health in 2004 which "identifies that there is a correlation generally
between social disadvantage and heightened risk of alcohol-related problems".

53.

In this report, BBC refers to the Applicant’s definition of the "local community" contained
within the Applicant’s Statement of Impact which is described as constituting the trade
area of the proposed business, being made up of 22 ABS Census Statistical Areas which
was independently determined by consultancy firm Dimasi in a report dated October
2006. BBC submits that "a copy of the Dimasi consultancy report, prepared October
2006, should have been provided with the CIS" in order to have a "greater understanding
of why this particular community is expected to utilise the store".

54.

BBC agrees that the "impact of the proposal may be slight or moderate with some
characteristics of the community only slightly differing to the NSW average" but contends
that "for aspects of the relevant community, where there is known research about the
negative effect of alcohol on relation to identified at risk groups, very few mitigation
measures have been proposed, nor has there been any indication of social
responsibility" by the Applicant that "would assist in mitigating any potential impact of the
proposal, specific to these communities that may be at risk".

55.

BBC acknowledges that the Applicant has provided, in the CIS, the relevant SEIFA
scores and deciles for the Nelson Bay suburb and the Port Stephens LGA but contends
that instead "it is more appropriate to look at the location" of the Premises "in relation to
the surrounding suburbs".

56.

BBC submits that the SEIFA data shows that the proposed business "is located in an
area of relative disadvantage with surrounding suburbs showing variation with some
pockets such as the Corlett suburb being more advantaged than others".

57.

BBC further contends that the "neighbouring Shoal Bay suburb shows a high
concentration of relatively disadvantages residents".
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58.

BBC contends that "whilst additional qualitative data can assist in understanding the
profile of an area, the identification of moderately disadvantaged areas as well as more
significantly disadvantaged areas, such as the suburb of Shoal Bay, should be given a
serous weighting in the assessment of potential risk". BBC contends that "some serious
consideration should be given to the assessment of potential risk to the more
disadvantaged community with the additional licensed premises".

59.

With regard to licence density BBC:
a)
contends that the suburb of Nelson Bay "currently contains two packaged liquor
licences and an additional takeaway facility listed as the "Bottlemart" under the
current Hotel licence"
b)
submits that the assertion by the Applicant in the CIS that there is an under
provision of licensed premises in Nelson Bay is "questionable"
c)
contends that approving this licence would "increase the density of packaged liquor
within the suburb and significantly increase the availability of alcohol within the local
community"
d)
submits that the determination of this Application "should take careful consideration
of the relationship between the increase in density of licensed premises on the
already high rate of domestic violence related assaults in the LGA and relevant
local community".

60.

BBC submits that whilst the proposed business may not introduce any new lines of
liquor, the "effect of the increased clustering of liquor outlets can have a competitive
effect which leads to greater price competition between local businesses"; that
"competitive pricing appears to occur more frequently where there is a clustering of
homogenous products"; that this clustering effect which is "likely to appear within the
Nelson Bay community" should be given more serious consideration in the determination
of this Application and that the Applicant apart from convenience and potential
competitive pricing, has not discussed "how the clustering of these liquor stores would
contribute a significant positive public benefit to the local or broader community".

61.

BBC then refers to BOCSAR data on alcohol related crime and observes that the
Applicant has recorded in the Application that this crime data shows that "...the rate per
100,000 population for alcohol related domestic violence assault incidents (in the 12
month period ending September 2014) is higher in the LGA than the NSW average at
164.9 compared with NSW at 135.3".

62.

BBC further contends on the basis of the BOCSAR data that:"...the general trend in
domestic violence related assaults for the Port Stephens LGA is a 9.1 per cent increase
per year in incidents of domestic assault over the last five years" and the overall rate of
domestic violence in the LGA "is significantly higher" compared to that of NSW.

63.

BBC also refers to Livingston M. 2011. A longitudinal analysis of alcohol outlet density
and domestic violence. Addiction, 106, 919-925, and submit that "it has been identified
that for each additional packaged outlet there is an estimated increase of 0.66 incidents
of domestic violence per 1,000 residents".

64.

BBC submits that the account of hotspot maps presented by the Applicant in the CIS is
"incorrect" in that it characterises the proposed Premises as being located near a hotspot
of incidents of domestic violence related assault.

65.

BBC contends with regard to crime mapping data that the Premises is also "...located
just outside a medium density concentration of incidents of domestic violence related
assault, and within 2.5km from a high density concentration of incidents".
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66.

BBC submits that the "greater consideration of the relationship between the current rate
of assault within the local and broader community and the clustering of incidents of
domestic violence related assault in these areas should be given".

67.

BBC submits that "more thorough investigation of the relationship between the local
community population, current crime rates for the local community area as well as the
nature of domestic violence related assaults in the area should be undertaken before a
determination can be made as to the level of impact the proposed liquor licence would
have on the local community".

68.

BBC contends that its discussions with the Port Stephens Local Area Command (LAC) of
the NSW Police "indicate that NSW Police have concerns with the proposal in relation to
the current density of licensed premises within the local and broader community and the
potential increase in alcohol related harms if the application is granted".

69.

BBC contends that Police have "identified that there are some current issues with
respect to public drinking along the Nelson Bay foreshore and Apex Park in Nelson Bay"
and that there were "inaccuracies with respect to the alcohol free zones identified within
the CIS".

70.

BBC contends that the map provided by the Applicant in the CIS document reflects the
"alcohol prohibited areas rather than alcohol free zones" and in fact the "Nelson Bay
Alcohol Free Zone map" attached to the Consultant’s submission "shows that the
proposed Premises is located within the zone".

71.

BBC submits that "in its current state" the Application "does not effectively establish the
conclusion that there will be no detrimental impact to the well being of the local or
broader community, particularly given there is significant concern to be raised by NSW
Police in relation to density, alcohol related crimes, particularly relating to rates of alcohol
related domestic violence assault".

72.

BBC further submits that the Social Risk Matrix used by the Applicant in the CIS
"appears to be unclear" in the determination of each of the variables "likelihood and
significance of risk" and that the weighting given to each variable in the CIS is "subjective
and dependent on the view of the assessor", which is the Applicant.

73.

BBC concludes by contending that the overall Application "has not addressed, in
significant detail, some key social indicators of risk"; that the "proposed management and
harm minimisation strategies may not be site specific enough to allow for a confident
assessment"; that the assessment should also take into consideration "the risks that may
be identified by key stakeholders, specifically NSW Police, in determining appropriate
mitigation measures that could be applied in order to minimise potential harms to the
community"; that the Application "does not satisfactorily indicate" that the grant of
Application "would not be detrimental to the well being of the local and broader
community"; that the Application fails to provide comment on how the Premises will
provide "a significant positive public benefit to the local or broader community" and that
"further analysis of the indicators of harm", relevant to the Application is "warranted".

74.

Attached to Appendix 1 of the BBC report in Appendix 1 is a map of the Nelson Bay AFZ
to which they refer.

75.

Email submission from Mr C Poley, Secretary Nelson Bay Baptist Church, of
Government Road, Nelson Bay dated 26 February 2015: In this 3-paragraph submission
Mr Poley "on behalf of Nelson Bay Baptist Church" registers its "opposition" to the
Application.
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76.

Mr Poley contends that the Nelson Bay Baptist Church is "located near the proposed
development site" and states that the Church "is already aware of two small shops within
the Nelson Bay Business district, the closest of which is directly opposite the proposed
BWS".

77.

Mr Poley submits that the proposed licensed trading hours "are overly excessive for a
small town like Nelson Bay and that "being a tourist town", there are "many alcoholic
drinking establishments in the Nelson Bay area, which deems another shop in the area
totally unnecessary".

78.

Port Stephen Council (Council) response to the Application-Notice to Local Consent
Authority dated 18 February 2015: In this document Planner Ms Katherine Makepeace,
responded to the Notice to Local Consent Authority by providing a copy of the DA,
number 16-2011-751-1.

79.

Email submission from Senior Constable Nick Kaluski at Port Stephens LAC of the NSW
Police, to the Applicant’s representative dated 22 December 2014: In this email, Police
submit that they "would not support" the Application "due to the existing issues with
Alcohol related crime in the vicinity, street drinking in the area of the proposed site, major
community concern, outlet density, Accord initiatives, Police resources in the area".

80.

Submission from Senior Constable Nick Kaluski and Detective Inspector, Crime
Manager, G Radmore at Port Stephens LAC of the NSW Police, to the Applicant’s
representative dated 10 March 2015: In this 5-page letter, Police submit that "inquiries
have been conducted" and a "probity check shows there is nothing, which would raise
doubt as to the integrity" of the Applicant.

81.

However, Police submit that they have "major concerns" regarding granting the
Application and "do not support" the Application on the grounds that "is not in the public
interest, as it will have a major impact on Policing resources in the area, and that the
needs of the public in the neighbourhood" of the Premises to which the Application
relates "can be met by facilities for the supply of liquor already existing in, and outside
the neighbourhood".

82.

Police contend that granting the Application "will have a major impact on Police
resources in the area", that the Nelson Bay area "is often policed by neighbouring
sectors" due to Limited staff numbers at the Nelson Bay Station and that these outer
stations "are up to 40 km out of the town and take considerable amount of time to attend
to incidents".

83.

Police contend that the proposed Premises is located "within 10 metres from one existing
packaged liquor outlet, directly across the roadway on Donald Street"; that the Premises
is "within 200 metres from a further two packaged liquor outlets and one Hotel licence".

84.

Police contend that "within a 5 kilometre radius there is a further four registered clubs,
three Hotels with drive through bottle shop, six packaged liquor licences and ten On
premises with PSA" and that a number of nearby premises "have restrictions and
conditions imposed" as a result of "previous quiet and good order complaints".

85.

Police contend that the Port Stephens LGA has "137 liquor licences" including:
a)
16 registered clubs
b)
14 hotels, and
c)
23 packaged liquor licences.
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86.

Police contend that 14 of the above licences have authorised extended licensed trading
hours.

87.

Police cite Office of Liquor, Gaming and Racing (OLGR) 2009 data and submit that
OLGR have calculated the density at "227 liquor licences per 100,000 population, which
is higher than the NSW figure at 220 per 100,000 population".

88.

[The Authority observes that the OLGR 2009 Social Impact Reports are now well out of
date and of assistance for the purposes of historical analysis of an area only.]

89.

Police submit that "many studies have found a positive association between areas with
high outlet density and assault" and cite:
a)
Schribner, (1995): a US study that "found that the addition of one additional outlet
in a dense area was associated with an extra 3.4 assault incidents each year"
b)
Donelly,(2006): a NSW study that "found that respondents who lived in areas with
higher outlet density were more likely to report problems with drunkenness in their
local area"
c)
A report by the Alcohol Education and Rehabilitation Foundation [the Delegate
notes that Police do not cite a year or a source for this reference]: which "indicates
that increased liquor outlet density and outlet accessibility are directly related to an
increase in neighbourhood problems due to drunkenness, domestic assault and
property damage"
d)
BOCSAR (2015) The effect of liquor licence concentrations in local areas on rates
of assault in NSW BOCSAR: a report that Police submit indicates "an increased
rate of domestic assaults and non-domestic assaults associated with an increase in
outlet density of licensed premises".

90.

Police further contend that "the nearby Apex Park and Nelson Bay Foreshore, has been
a ‘hot spot’ for alcohol related crime in Port Stephens LAC for a long time".

91.

Police contend that they have "invested hundreds of hours in dealing with the location,
observing intoxicated persons continue consuming alcohol, violent, aggressive and antisocial alcohol related behaviour". Police submit that this area is "a recognised concern"
which has "resulted in the implementation of an AFZ" and submit that the Premises is "in
the middle of that very AFZ, which covers the entire nelson Bay CBD, and includes
Stockton Street, Donald Street, and Tomaree Street.

92.

Police submit that this is contrary to the Applicant suggesting the zones are not near the
store and that the Applicant "appears confused between Alcohol Restricted Areas and
Alcohol Free Zones".

93.

Police contend that "alcohol linking data reports" for the previous 12 months "highlight a
total of 72 per cent of persons involved in alcohol related incidents had been drinking in
the home/private residence or in a public place" and that this "suggest the majority of the
liquor had been purchased or obtained by takeaway means".

94.

Police further submit that contrary to the information in the CIS there are "two places of
worship, one primary school and one educational facility, all within 1km" of the proposed
Premises.

95.

Police attach graphs of local crime data that they have extracted from the NSW Police
Computerised Operational Policing System (COPS), the Enterprise Data Warehouse
(EDW) and the Alcohol Related Crime Information Exchange (ARCIE).
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96.

Police contend that information obtained from these databases "show that the Nelson
Bay area, has concerns with alcohol related ant social behaviour, particularly in private
residences and public places, and involves a large amount of juveniles resulting from
secondary supply".

97.

Police further contend that these figures "show that Nelson Bay has triple the risk rating
for alcohol related violent incidents and double the risk rating for alcohol linking within
Port Stephens LAC".

98.

Police specify that the figures downloaded from the EDW show that "for the 12-month
period March 2014 to February 2015, there was 1856 alcohol related incidents".

99.

Police further contend that of these incidents 442 (19 per cent) have been "linked as
occurring on licensed premises, resulting in the remaining occurring in public streets and
private homes".

100. Police contend that these "offences range from the more serious sexual assault and
assault to offensive behaviour and language".
101. Police submit that it is of concern to Police that "116 of these incidents involved under
aged persons, including 39 of the incidents involving 15 years or younger".
102. Police are of the view that "there is already an adequate amount of liquor licenses in the
area" and submit there is "already a significant impact on Policing and the community".
Police submit that they are currently working closely with the community and local liquor
accord "implementing strategies to reduce the harms of alcohol and the general
disturbances to the quiet and good order of the neighbourhood".
103. Police contend that if this Application is granted it would "almost certainly have an
adverse effect on the amenity of the neighbourhood, it would affect local Police
resources, alcohol related crime and on neighbouring businesses".
104. Report to the Authority dated 2 June 2015 from a delegate of the (then) Secretary of the
NSW Trade and Investment (now) the Department of Justice, via the Compliance and
Enforcement Division of the OLGR: In this document, OLGR reports that the Director of
Compliance and Enforcement "objects" to the Application on the grounds that it "may
result in an increase in alcohol related harm and issues in an area that is already
exhibiting a high prevalence of such issues" which "in turn would ultimately have an
adverse cumulative impact upon the local and broader community".
105. OLGR notes that the proposed licensed trading hours are from Monday to Saturday
8:00am to 10:00pm and Sunday 10:00am to 8:00pm and that the 6-hour closure period
sought in the Application is between 2:00am to 8:00am Monday through Sunday.
106. OLGR observe that the "primary purpose" of this type of licensed premises is the sale
and supply of packaged liquor, meaning that the consumption of liquor cannot occur on
the licensed Premises.
107. Although OLGR rated the proposed business model as "low risk", OLGR nevertheless
submit that its assessment "identified several significant concerns" including that the
area is "already well serviced by outlets providing packaged liquor" and the BOCSAR
data shows that "alcohol related assault and disorderly conduct offences in Nelson Bay
are well above the State average indicating the area appears to have a significant
concentration of alcohol-related anti-social behaviour". OLGR contend that granting this
Application "may result in an increase in alcohol related harm and issues".
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108. OLGR notes that the Premises will adjoin a soon to be established Woolworths
supermarket located within a mixed residential and commercial area of Nelson Bay.
109. OLGR contend that:
a)
the existing radial density of liquor licensed premises in Nelson Bay is "above the
State average"
b)
BOCSAR crime mapping data shows that the Premises is located "within a
combined low and medium density crime hotspots in relation to alcohol related
assaults"
c)
BOCSAR crime data shows that from October 2013 to September 2014:

the rate of alcohol related assaults (domestic and non-domestic) that
occurred in Nelson Bay was 711 (per 100,000 population)" compared to the
whole of NSW which had a rate of 310 per 100,000 population

the rate of alcohol-related disorderly conduct offences in Nelson Bay for the
same period was 391 (per 100,000 population) compared to 100 (per 100,000
population) for the whole of NSW.
110. OLGR submit, on the basis of this data, that "Nelson Bay appears to have a significant
concentration of alcohol-related anti-social behaviour".
111. In relation to the proposed trading hours, OLGR states that it "does not find any
compelling evidence to support the sale of liquor prior to 10:00am and believes that the
sale of liquor prior to this time may have an adverse impact upon the local and broader
community". OLGR also note that section 11A of the Act applies which stipulates that
liquor must not be sold by retail on the premises for a continuous period of six hours
between 4:00am and 10:00am. OLGR note that the Application seeks to amend this
6-hour period to be between 2:00am and 8:00am.
112. [The Delegate notes that while section 11A prescribes a default daily closure period of
4:00 and 10:00 am it also confers upon the Authority a discretion to vary that to another 6
hour time period.]
113. OLGR notes that Senior Constable Nick Kaluski of Port Stephens LAC of NSW Police
has provided a submission stating that NSW Police "have major concerns" to the
granting of the Application and "do not support" the Application on the grounds that "it is
not in the public interest as it will have a major impact on policing resources in the area".
114. OLGR note that the position of "Wollongong City Council" (sic) is "not known" as Council
did not appear to have made a submission, however, OLGR note that Council provided
evidence of approved Development Consent.
115. OLGR note the objection received from Mr C Foley on behalf of Nelson Bay Baptist
Church on the grounds that there are "sufficient premises in the Nelson Bay area, as
such an additional premises would be totally unnecessary" and that the proposed trading
hours are "overly excessive for a small town like Nelson Bay".
116. OLGR note the objection received from Kingston Swift Solicitors and Conveyancers on
behalf of Fostif Pty Limited who are the holders of a packaged liquor licence situated at
36 Donald Street, Nelson Bay, which OLGR notes is "approximately 180 metres" from
the proposed Premises.
117. OLGR note that this submission contained a "detailed report" which concluded by stating
that the Application "does not satisfactorily indicate that the grant of the additional BWS
packaged liquor licence would not be detrimental to the well-being of the local and
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broader community". OLGR also not that the report request "further analysis of the
indicators of harm, relevant" to the Application.
118. OLGR advise that a review of OLGR Compliance and Enforcement Division records did
not "disclose any adverse information" regarding the Applicant, Mr Anthony Smith, who
has involvement with "several packaged liquor outlets operating under ‘BWS’, Dan
Murphy’s’ and ‘Woolworths Liquor’ brands which are all owned by Woolworths".
119. Submission from Ms Amanda Gale, Development Co-ordinator, Port Stephens Council
(Council) undated: In this letter, Council advice of Councils consent in respect of the
proposed development and that "a number of conditions apply" to that development
consent.
120. Submission from Ms Amanda Gale, Development Co-ordinator, Council undated: In this
letter, Council advise that the development application was determined by "granting
consent" of "commercial premises (Woolworths Supermarket, Liquor Store and Retail
Outlet)" operating from 5 June 2012.
121. DA No. 16-2011-751-1 dated 5 June 2012 issued by Port Stephens Council recording
that consent is granted for "Woolworths Supermarket/Liquor Store and retail outlet)
subject to the following conditions that:
a)
trading hours of the Supermarket be restricted to Monday to Friday - 7:00am to
10:00pm and weekends from 7:00am to 10:00pm
b)
the development shall provide 184 on-site car parking spaces
c)
separate approval is required for a Liquor License from the Authority
d)
a CCTV camera is to operate within the centre, including within the underground
car park and loading bay area behind the building line.
122. Submission from Ms Belinda Martin, Development Planner, Council dated
13 January 2015: In this letter, Council advise of Council’s approval to develop the land
in accordance with the accompanying Modified Development Consent and that a number
of conditions apply.
123. Submission from Ms Belinda Martin, Development Planner, Council undated: In this
letter, Council advise that the application to modify consent was determined by "granting
consent" on 13 January 2015 to amend the design of the approved supermarket.
124. Modified Development Approval No. 16-2011-751-2 operating from 13 January 2015
issued by Port Stephens Council recording that consent is granted for "Woolworths
Supermarket/Liquor Store and retail outlet) subject to the following conditions that:
a)
trading hours of the Supermarket be restricted to "Monday to Friday - 7:00am to
10:00pm" and "Weekends - 7:00am to 10:00pm"
b)
the development shall "provide 184 on-site car parking spaces"
c)
separate approval is required for a Liquor License from the Authority
d)
"CCTV camera is to operate within the centre, including within the underground car
park and loading bay area behind the building line".
125. Email submission from Mr Tony Schwartz of Back Schwartz Vaughan Lawyers, on behalf
of the Applicant dated 13 February 2015: The Applicant submits two copies of the
Certificate of Advertising, one signed by the Applicant and the other signed by the
Applicant’s representative Mr T Schwartz, dated13 February 2015.
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126. Certification of Advertising signed and dated by the Applicant and their solicitor on
13 February 2015.
127. Email from Authority Staff dated 2 June 2015 at 2:42pm: Authority staff invite the
Applicant to make comment on submissions received by the Authority from NSW Police,
and the public. Authority staff inform the Applicant that "at this stage" the Authority has
not received a submission from OLGR.
128. Authority staff also invite the Applicant’s consent to the proposed imposition of the
following standard conditions for packaged liquor licences: that for the purpose of section
11A of the Act, the 6-hour closure period will be between 2:00am to 8:00am; that the
Premises "must not operate with greater overall level of social impact on the wellbeing of
the local and broader community than what could be reasonably expected"; that the
licensee or its representative "join and be an active participant in the local liquor accord";
and that the licence cannot be exercised until the Authority has been provided with
"evidence that the Premises are complete and ready to trade".
129. Response to Submissions prepared by Mr Tony Schwartz of Back Schwartz Vaughan on
behalf of the Applicant dated 16 July 2015: In this 43-page document the Applicant
responds to the community and other submissions and "agreed" to the imposition of all
the proposed standard conditions proposed by Authority staff in their email dated
2 June 2015.
130. The Applicant addresses BOCSAR data, and contends that in this broader community
malicious damage to property data "confirms the high number of offences that are
unrelated to alcohol".
131. The Applicant also contends that "there is no correlation between increasing outlet
density and the number of malicious damage to property offences that occur" in this
broader community or at a suburb level in the broader community.
132. The Applicant discusses how BOCSAR uses the permanent population of the broader
community when calculating rates per 100,000 persons and contends that the broader
community "experience significant numbers of tourists and visitors that add to its
permanent population".
133. The Applicant discusses the "large geographical area" of the broader community and
contends that "large parts" are "undeveloped" and contain "many towns that are
separated" by "considerable distances". The Applicant contends that what is occurring in
the broader community "does not necessarily reflect what is occurring at a more localised
level" and that "it is quite clear that where alcohol related crime is low in Nelson Bay"
then what is occurring in the broader community "has no significance on Nelson Bay".
134. The Applicant notes that BOCSAR data for the 12 month period ending March 2015
recorded that the rate of alcohol related domestic assault the rates per 100,000
population was 249.0 for the suburb of Nelson Bay compared to the rate of 128.9 per
100,000 persons for NSW as a whole. The Applicant submits that this calculation is
"skewed and unreliable" as a result of the following factors:
a)
The fact that Nelson Bay has a "low" permanent population of 5,396
b)
That BOCSAR acknowledge that for low populated areas the comparison becomes
skewed
c)
That Nelson Bay and the broader community are "substantial tourist destinations
and BOCSAR acknowledge that statistics may not be accurate for tourist hotspots.
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135. The Applicant refers to the following information to substantiate its claims that Nelson
Bay is a tourist destination:
a)
Council website: Which the Applicant contends, estimates that "1,720 jobs are
supported by tourism" and it is the fourth largest industry in the broader community.
b)
Destination NSW: Which the Applicant contends, advises that the broader
community receives 26,000 international visitors annually, 641,000 domestic
overnight visitors annually, and 699,000 domestic day-trip visitors annually; that the
total number of annual visitors to the broader community is 1.4 million; that the total
annual number of overnight visitors is 666,000 and the total annual number of
nights stayed is 2,1 million.
c)
Regional Tourism Profile for North Coast NSW 2012/13 by Tourism Research
Australia: Which the Applicant contends states the Nelson Bay Peninsula received
381,000 domestic overnight visitors who stayed 1,308,000 nights during the
financial year. The Applicant contends that this is "more than half of the total
number of domestic overnight visitors" to the broader community.
d)
Council’s Economic Development Plan dated October 2007: The Applicant
acknowledges that this data is dated 2007 but contends that it is relevant where the
Applicant was "unable to find any more recent data and where there is no reason to
expect" that the numbers referred to have decreased. The Applicant discusses this
report and contends inter alia that this report acknowledges that the "tourism
economy is centred around Salamander Bay and Nelson Bay"; that "the tourism
economy does not apply to the whole" of the broader community; that "it is also
apparent tourism is more concentrated in Nelson Bay as opposed to Salamander
bay"; that "the report notes that 39% of houses in Nelson Bay are used as holiday
houses" compared to 17.6% for the broader community; that Nelson Bay "employs
the largest number of people" in the service and tourism industry compared to other
localities in the broader community and that "no other location (apart from
Salamander Bay) has a main activity" of tourism.
e)
Ms K Latham, Manager of Nelson Bay Visitor Centre and Port Stephens Council’s
Events and Tourism Coordinator: The Applicant contends that in a telephone
conversation with the Applicant’s solicitors on 26 June 2015, Ms Latham
"confirmed" that "it is appropriate to rely on data by Destination NSW and Tourism
Research Australia" and that "Nelson Bay is a significant tourist destination in its
own right and that in peak holiday times its population trebles".
136. The Applicant submits that "there must be a higher probability that a crime may occur
where there are large numbers of people in the town"; that it is "more practical and
realistic" to consider the "count" of crime rather than the rate per 100,000 persons; that
despite that Nelson Bay’s probability is increased where visitors and tourists are very
high, the count of crime "remain low"; that Nelson Bay "has not followed the norm for
high tourist locations, as it does not record very high levels of alcohol related crime" and
that what is occurring in the broader community is "largely irrelevant to this Application".
137. The Applicant submits that BOCSAR data for the 12 month period ending March 2015 in
the broader community shows that:
a)
there were 128 incidents of alcohol related assault (domestic violence)
b)
the hotspot map for incidents of alcohol related assault (domestic violence) shows
that "the majority of all incidents occur in Raymond Terrace" which is a one way
distance of 44.3kms by road from Nelson Bay
c)
there were 105 incidents of alcohol related assault (non-domestic violence related).
138. The Applicant submits that BOCSAR data for the 12-month period ending March 2015 in
the state suburb of Nelson Bay shows that:
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a)

b)

c)
d)

e)

f)
g)

there were 14 incidents of alcohol related assault (domestic violence) which the
Applicant contends shows that the potential for an alcohol related assault domestic
violence related incident to occur in this location "is low"
the hotspot map for incidents of alcohol related assault (domestic violence) shows
that there are "low to high hotspot locations in Nelson Bay" however, the Applicant
contends the Premises is not located in any existing hotspot location
there were 24 incidents of alcohol related assault (non-domestic violence related)
which the Applicant contends is "low"
the Premises is located on the edge of a low to medium hotspot location for
incidents of assault (non-domestic violence related) however the Applicant
contends that "where there are low counts of crime occurring in this location the
map becomes irrelevant"
there were 2 incidents of assault police which the Applicant contends shows that
the potential for an alcohol related assault police incident to occur in this location is
"low"
there were 22 incidents of liquor offences which the Applicant contends shows that
the potential for a liquor offence to occur in this location is "low"
there were 22 incidents of alcohol related disorderly conduct which the Applicant
contends shows that the potential for an alcohol related disorderly conduct offence
to occur in Nelson Bay is "low".

139. The Applicant responds to the submission from OLGR by referring to the Statement of
Impact prepared by Mr Tony Schwartz of Back Schwartz Vaughan on behalf of the
Applicant dated 28 January 2015.
140. The Applicant contends that Table 1 of the Statement of Impact "confirms there is a
current under-provision of licensed premises in Nelson Bay, the local community" and
the Broader Community; that paragraph 29 (dot point 1) of the Statement of Impact
indicates that the broader community is also a "growing" area that is "expecting to
receive a 36% increase in population between 2011 and 2031"; that Nelson Bay is also a
"high growth area with its permanent population expected to increase to 8,915 by 2021"
and that as a result of the "statistical based" under-provision of licensed premises in
Nelson Bay, the local and Broader communities "will be intensified’.
141. The Applicant contends that OLGR "does not provide any data only a view" and that
granting the Application will provide a "public interest benefit" as it will "meet the
reasonable future and expected needs of that increased population".
142. In regard to OLGR’s submission on alcohol related crime the Applicant contends that
they were "unable to reconcile the data" that OLGR "seeks to rely on with the BOCSAR
data", that OLGR "completely ignores the Applicant’s evidence with respect to alcohol
related crime" and that "it is an incorrect conclusion to state that there are high levels of
alcohol related: domestic violence, non-domestic violence, and disorderly conduct
offences in Nelson Bay".
143. In response to the additional information provided by OLGR the Applicant contends inter
alia that the Authority has confirmed through previous decisions that "it is appropriate for
Woolworths’ retail liquor stores to operate before 10:00am on a Monday to Saturday";
that it is "inappropriate" for OLGR to rely on objecting submissions as its role is to
"prepare an independent assessment" of the Application and that OLGR have "cut and
pasted their concern from another matter" as their submission contains a reference to
Wollongong City Council which the Applicant contends "are not involved in this
Application but rather the applicable consent authority is Port Stephens Council".

– 18 –

144. The Applicant submits that "little to no weight should be given to the views" of OLGR.
145. In response to the submission received from NSW Police, the Applicant submits that
Police are "silent" on the fact that "Nelson Bay or even parts of Port Stephens"
represents a "very popular tourist destination in NSW".
146. The Applicant breaks up the Police submission into the concerns raised and addresses
each one separately. The Applicant:
a)
Contends that Police "refused to provide" details on staffing levels at Nelson Bay
Police although "it was established the station is manned 24 hours a day, 7 days a
week"
b)
Submit that Police have not provided evidence that they are under-resourced
c)
Contend that the Applicant is "unaware" of circumstances where a Woolworths
liquor store has adversely impacted on Police resources or any evidence that
suggest people in Nelson bay "will consume more alcohol" as a result of the new
Premises
d)
Submit that there is "no established link or reasonable finding that as a result of
individuals merely being exposed to a bottle shop (where there are other bottle
shops in that location) that this leads to increased irresponsible drinking or
increased harm"
e)
Submit that there is a "current under-provision of licensed premises in Nelson bay"
and the local and broader communities
f)
Submit that it is "disingenuous for the Police to state there is an existing bottle shop
in 10 metres of the New Store" seeing as it is located "at the very least, 43 metres
(straight line distance) from entrance to entrance"
g)
Submit that Police have "failed to appreciate what this proposal is about and what it
will mean to the public in this location"
h)
Submit that the comments made by Police about the further two packaged liquor
outlets and one Hotel Licence were "highly misleading" as there is "only one other
licensed venue that offers packaged liquor sales in 200 metres" of the Premises,
that is Sea breeze Hotel and the two packaged liquor licences mentioned by Police
"operate under the umbrella of the Seabreeze Hotel"
i)
Contend that there are "two packaged liquor licences and one hotel licence in
Nelson Bay"
j)
Submit that the number of clubs and on-premises licences are "completely
irrelevant to this proposal"
k)
Contend that within a 5km radius of the Premises there are a further two Hotel
(Shoal Bay Country Club and Salamander Tavern) and a further 4 four packaged
liquor licences (Liquorland Salamander bay, BWS Salamander Bay, Aldi
Salamander Bay and Fingal Bay Cellars)
l)
Submit that this Application is about "choice and convenience only for the
permanent and transient population of Nelson Bay’
m) Submit that that "none of the findings" in the studies relied on by the Police "have
any application to Nelson Bay or this proposal"
n)
Contend that the "nearest part of Apex Park and the Nelson Bay Foreshore to the
New Store are 166 metres (straight line distance) and 336 metres (straight line
distance) respectively"
o)
Contend that both BYO Cellars and the Seabreeze Hotel "are located in closer
proximity to both Apex Park and the Nelson Bay Foreshore"
p)
Contend that the new business on the Premises will "result in a substitution of sales
that would otherwise have been made at the existing outlets in this location";
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q)
r)
s)

t)

u)

v)
w)

x)
y)
z)

Submit that the new business on the Premises is "highly unlikely to trigger an
emotion or response in an individual that would not otherwise exist";
Contend that it is "highly unlikely" that the Premises "could cause existing
conditions to deteriorate"
Submit that "whilst the number of liquor licences have increased significantly for the
period 1997 to 2014 (from 32,269 liquor licences to 58,882) apparent alcohol
consumption data provided by ABS indicates that consumption levels have
remained relatively stable (ie, between 9.71 and 10.76 litres of alcohol per person)
over the same period of time, and in the last 7 years it is declining" [the Delegate
notes that this submission is made by reference to data for the nation as a whole]
Contend that the "inaccuracy" in the CIS as to AFZs arose from "incorrect"
information provided over the telephone by Council and the fact Council’s website
was "not" up to date at the time
Submit that as there are "numerous other licensed premises in this location" it is
"unlikely" the Premises could have "any additional impact on the operation or
enforcement of the existing zones"
Submit that the ARCIE data used by Police "cannot (and does not) establish
consumption behaviour and where, for the best part, it occurred"
Contend that the St Michael’s Primary School is "approximately 680 metres
(straight line distance) away", All Saints Anglican Church is "approximately 230
metres (straight line distance) away" and Nelson Bay Baptist Church is
"approximately 250 metres (straight line distance)"
Submit that the data Police seek to rely on "does not relate to the suburb of Nelson
Bay but rather a much larger geographical area"
Submit that the Port Stephens LAC "includes an area covering 88 towns"
Submit that if local Police are "so concerned with alcohol related crime in Nelson
Bay why have they remained silent about the operating experience at the existing
three licensed premises in Nelson Bay".

147. The Applicant submits that "little to no weight should be given to the submission by the
Police" as they have "not provided any logical reasoning as to how or why this BWS
Store could in the future adversely impact on Police resources or on alcohol related
crime in general".
148. In response to the submission received from Mr C Poley of the Nelson Bay Baptist
Church, the Applicant submits that "the Church is not near the Premises as it is
approximately 40 metres (walking distance) away and approximately 250 metres
(straight line distance)".
149. The Applicant submits that Mr Poley’s submission has a "lack of any concern with
respect to alcohol related anti-social behaviour in Nelson Bay" and it is "reasonable to
acknowledge and accept" that "he is not aware of any such issues despite packaged
liquor service in Nelson Bay" and that "these types of matter do not affect him or his
Church".
150. The Applicant submits that consideration of "needs" is "not" part of the Act, that there is a
need to increase the density" of licenses in this location and that the proposed trading
hours are "reasonable" as the store will trade alongside the Supermarket, the hours are
in accordance with those approved in the DA issued by Council and the proposal "does
not introduce longer trading hours to the public in this location".
151. In response to the submission received from Kingston Swift Solicitors and Conveyancers
(Kingston Swift) on behalf of Fostif Pty Limited the holder of a packaged liquor licence in
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Donald Street, Nelson Bay the Applicant submits that the report attached to this
submission and conducted by BBC Consulting Planners (Report) "was commissioned by
a trade competitor".
152. The Applicant submits that the author of the Report "over-looked many" of the Statement
of Impacts key findings, that "large parts of information provided" in the statement of
Impact "have simply been ignored or overlooked" or "presumably accepted" and that the
SEIFA commentary has been "misinterpreted".
153. In response to the BBC Report, the Applicant contends inter alia that:
a)
Woolworths Liquor Group "operates its business beyond the requirements of
Legislation (as is recognised by the regulators)"
b)
It is acknowledged that alcohol use carries a "risk of social harm but alcohol use is
also an acceptable and legal commodity in this Country, with the vast majority of
Australians consuming it responsibly"
c)
The "majority of the customers to the New Store will be Supermarket customers,
who are purchasing their packaged liquor supplies as part of the general household
shopping requirements in this Supermarket"
d)
The new business on the Premises is "highly unlikely to change planned activities"
and "will not create new drinkers"
e)
The new store "will not stock items that have a special appeal to minors", "will not
involve the provision of liquor in non-standard measures", and "will not engage in
harmful discounting"
f)
The "mitigation measures" proposed by the Applicant are "appropriate"
g)
No one-indicator "should be viewed in isolation of other statistical evidence"
h)
While it is agreed that "there are indicators of disadvantage in Nelson Bay the
overwhelming evidence confirms that despite those characteristics there is also a
low risk of alcohol related harm"
i)
It "remains a fact that there is an under-provision of licensed premises in Nelson
Bay" the local and broader communities
j)
There is "no bunching effect" of liquor licences in this location
k)
A "bunching of licensed premises in a medium to significant shopping precinct is
not a concern"
l)
The proposed Premises will "not only cater to a permanent population of some
5,396" residents but also to a "significant transient population"
m) The proposal "does not introduce longer trading hours to the public"
n)
Woolworths has "clearly stated it will not match" specials by its competitors
o)
Prices will be "identical to the prices as the BWS Salamander store"
p)
It is "reasonable to conclude that BYO Cellars are trying to avoid loss of market
share, and this prompted their objection to this Application"
q)
The author of the BBC Report "has not considered the number of offences
occurring, nor the significant tourist and visitor population in Nelson Bay"
r)
The BOCSAR rates per 100,000 persons are "skewed" and "unreliable" for Nelson
Bay
s)
The author of the BBC Report provided "no evidence" to determine the "impact of
pricing at a local level when a new retail liquor store opes" and as a result the
author "makes assumptions that are unsubstantiated by any real evidence,
including completely disregarding the ABS official position that the consumption of
alcohol in Australia has remained steady- that is despite the increase in density of
licensed premises year after year alcohol consumption is decreasing"
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t)
u)
v)
w)
x)
y)
z)

aa)

The Livingston study relied on in the BBC Report "does not consider" the "shift in
the number and type of drinking environments in Australia"
The BBC Report is "not a robust piece of research at all and is flawed in so many
respects"
The view that "alcohol is used as a coping mechanism is acknowledged by many"
The Livingston research "has no application to Nelson Bay"
There is "no evidence that the BWS Nelson Bay store will have any impact (directly
or indirectly) on victims of domestic violence"
The literature "suggests that there are other factors" that may be "more relevant in
determining the cause of domestic violence"
The research on alcohol and domestic violence "stridently advances the position
that it is the attitudes or dispositions of domestic violence perpetrators that are the
advent of violence, rather than alcohol itself"
Granting an additional liquor licence in a local community where access is already
available "will not result in an unreasonable risk of further problems, as the
additional licence will not increase the number or proportion of persons with a
disposition toward domestic violence".

154. The Applicant concludes by submitting that "the overall social impact of the approval of
this Application will not be detrimental to the well-being" of the local or broader
community.
155. Attached to this email submission from the Applicant are the following documents:
a)
An "updated graph illustrating alcohol consumption versus outlet density in this
Country" in regards to Australia as a whole from 1997 to 2014 extracted from ABS
data. The Applicant submits that this data confirms "consumption levels have
remained relatively stable" between 9.71 and 10.76 litres of alcohol per person over
the same period of time and "in the last 7 years it is declining".
b)
Data illustrating the trend in crime when a Dan Murphy’s store opens in NSW from
2005 to 2014 sourced from BOCSAR. There are five graphs depicting the statistics
for incidents of alcohol related domestic assault, alcohol related non-domestic
assault, liquor offences, alcohol related offensive conduct, alcohol related offensive
language per 100,000 persons in NSW, Burwood LGA, Campbelltown LGA,
Liverpool LGA, Ryde LGA and Warringah LGA [which the Authority notes are
suburban areas in metropolitan Sydney].
c)
ABS research, Australian Social Trends 4102.0 March 2010 Health and Socioeconomic disadvantage. The Applicant relies on this 5-page report alongside the
SEIFA evidence contained in the Statement of Impact in support of the proposition
that "people in this location are likely to have a susceptibility for poorer health
outcomes (due to the low to medium SEIFA scores), but compared to advantaged
areas (ie, having a decile of say six and above) alcohol abuse is less likely to be a
contributing factor".
d)
SEIFA map depicting socio-economic advantage and disadvantage for the Local
Government Area of Port Stephens.
e)
A letter dated 12 December 2011 from a consultant engaged by Woolworths,
(Duane Location) addressed to Mr Shane Tremble, National Liquor Licensing and
Acquisitions Manager, of Woolworths presenting an assessment of liquor pricing
and consumption in Australia.
i.
In this letter Duane Location discusses the issues of "alcohol pricing", "large
format liquor stores", the catchment area of large format liquor stores,
"Australian liquor consumption" and "alcohol price inflation".
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ii.

f)

The Consultant submits that "the average sized store is around 1,000-1,200
sq.m in size"; that "since the introduction of large format liquor stores
operated by the chain supermarkets (1998 for Woolworths and 2005 for
Coles), per capita liquor consumption has not changed in any significant
terms from 10.10 litres per person in 1998 to 10.25 litres per person in 2010";
that "large format liquor stores have not resulted in substantial further
consumption of Alcohol"; and that "the opening of large format liquor stores
has not resulted in discounting of liquor prices in key categories such as beer
and spirits".
iii.
Duane Location has attached five geographical maps to this letter detailing
the main trade areas of different Dan Murphy stores, and two tables of data
obtained from the ABS detailing within Australia statistics for pure alcohol
consumption per capita from 1960 to 2010 and alcohol price inflation from
1991 to 2011.
A "review of the research replied upon by the Police". In this 4-page review the
Applicant discusses the following four studies relied upon by Police:
i.
The Risk of Assaultive Violence and Alcohol Availability in Los Angeles
County, Richard A. Scribner, MD, MPH, David P. MacKinnon, PhD, and
James H. Dwyer, PhD, March 1995, Vol. 85, No. 3 at pages 335 to 340. The
Applicant submits respectively that this study "does not argue, in any
moment, that assaultive violence is directly related to alcohol consumption
facilities"; that "Scribner is clear in his words and states the relationship
between alcohol-outlet density and assaultive behaviour cannot be analysed
by itself, rather it needs to be considered in conjunction with several factors
and that it is important to examine the influence of economic structure,
ethnicity, age structure, urbanicity, social structure and the increase of
assaultive behaviour"; that this study makes it clear that there are "many
aspects that need to be taken into consideration"; and that this "US based
study and its findings that are now well over 20 years old, have no application
to the current proposal in Nelson Bay".
ii.
Liquor outlet concentrations and alcohol-related neighbourhood problems,
Neil Donnelly, Suzanne Poynton, Don Weatherburn, Errol Bamford & Justin
Nottage, Alcohol Studies Bulletin, Number 8, April 2006, a Project Funded by
the Alcohol Education and Rehabilitation Foundation. The Applicant submits
that the problems identified in this study are "associated with close proximity
to hotels (on-licences) not packaged liquor licences (Off-licences), that the
"research was conducted over high density areas" and is therefore "not
applicable to Nelson Bay having a population of only 5,396" and that the
research (although cannot be applied to Nelson Bay) identified that "it is only
those high density areas (i.e. areas that have more than 22 licensed premises
per 10,000 population) where there appears to be a positive correlation
between density and higher rates of neighbourhood problems with
drunkenness".
iii.
Predicting alcohol-related harms from licensed outlet density: A feasibility
study, Monograph Series No. 28 National Drug Law Enforcement Research
Fund, National Drug Research Institute, Chikritzhs, T, Catalano P, Pascal R,
Henrickson N. The Applicant submits that Woolworths commissioned an
independent study to be carried out by Data Analysis Australia with respect to
this study. [The Delegate notes that the Executive Summary to this report
dated 2010 is attached to this submission and discussed below].
iv. The effect of liquor licence concentrations in local areas on rates of assault in
NSW, Neil Donnelly, Patricia Menendez and Nicole Mahoney, Contemporary
Issues in Crime and Justice, Number 181, December 2014. The Applicant
submits that the Authority is aware that Woolworths made arrangements for
this study to be independently reviewed by Dr John Henstridge of Data
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g)

h)

i)

Analysis Australia Pty Limited dated June 2015 which makes a "number of
key findings that it is flawed on many levels and as such should not be taken
as serious evidence in the decision-making process on the liquor applications
by Woolworths". After detailing some of the flaws, the Applicant contends that
"with such a flawed methodology the findings will inevitably be erroneous and
the paper itself irrelevant" and should therefore "have no adverse bearing on
the decision making process on the liquor applications by Woolworths".
Review of a Study of the Effects of Liquor Outlet Density and Other Factors in
Western Australia dated November 2010 prepared by consultants Dr John
Henstridge and Dr Linda Eaton. This 6-page document contains the Executive
Summary of this report and contends inter alia that the "Chikritzhs study", Review
of Predicting alcohol-related harms from licensed outlet density: A feasibility study,
suffers from "a number of drawbacks that have become apparent in this review";
that the Chikritzhs study is "a feasibility study and its Report is not a peer reviewed
journal article"; that a feasibility study will often be "on a scale too small to
demonstrate outcomes with the clarity of a full study" and the "analysis presented in
the study is far from appropriate, leading to conclusions that cannot be supported
with the material published in the report". The executive summary then discusses
the limitations with the data used in the Chikritzhs study, the analysis that was
conducted and flaws in the interpretation before concluding that the "Chikritzhs
study and the Report in particular have sufficient problems that no confidence can
be placed in any of its conclusions".
Review of Research Paper on the Effect of Liquor Licence Concentrations dated
June 2015 prepared by consultants Dr John Henstridge, Donna Hill and Philip
Vlaskovsky. In this 15-page report reviews the paper The effect of liquor licence
concentrations in local areas on rates of assault in NSW authored by Neil Donelly,
Patricia Mendez and Nicole Mahoney of the NSW BOCSAR and contends that the
data used "is observational"; it is "impossible to state with any certainty that any
relationships found are causal"; that "it is not clear that all the factors that may
affect assault rates have been fully accounted for"; that the failed to "carry out a
correct statistical analysis"; the paper makes "fundamental mistakes regarding the
count nature of assault data and in modelling spatial correlations"; that the ‘findings
of the analysis, particularly the claimed identification of a threshold effect, must be
treated with great caution"; that the paper "uses data that is not ideal for verifying
causal relationships and analyses that data inappropriately" and that the paper
"does little to advance the knowledge of the effects of outlet density and is
potentially misleading, particularly in its suggestion of a threshold effect". A copy of,
The effect of liquor licence concentrations in local areas on rates of assault in
NSW, Neil Donnelly, Patricia Menendez and Nicole Mahoney, Contemporary
Issues in Crime and Justice, Number 181, December 2014, has been attached to
this Review. Also attached to this Review is an eight page document providing
details on Dr John Henstridge’s professional memberships, examples of consulting
experience, applied statistics, forecasting and modelling, mathematics, software
expertise, and software developments.
A copy of the Woolworths policies and procedures which include Woolworths
Liquor group Responsibilities, the Liquor Store House Policy, the New House Policy
Return Slip, Woolworths Best Practice Policies and Interventions, the Refusal of
Service Intoxication Policy, Woolworths ID25 Policy, Woolworths School Uniform
Policy and Woolworths Secondary Supply Policy. The Applicant contends that
these documents combined with the "excellent trading record" of Woolworths
operating its "1,235 BWS liquor stores (and 192 Dan Murphy’s stores) in Australia"
is evidence that "its policies, procedures and systems are effective in managing the
potential for harm".
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j)

k)

Everyday Rewards data collated by Quantium Group Pty LIMITED Salamander Bay
– EDR Postcode Information dated July 2015 which the Applicant contends shows
that many residents in Nelson Bay are currently shopping at the BWS Salamander
Bay store and the Woolworths Salamander Bay store.
An analysis of malicious damage to property offences in the broader community
and in Salamander Bay sourced from BOCSAR data for the period between 2006
and 2015. The Applicant contends that this data shows that in the broader
community "89.9% of all malicious damage to property incidents are completely
unrelated to alcohol use"; that this category of crime "is therefore irrelevant to this
Application"; that there is "no correlation between the introduction of the BWS
Salamander Store and the number of malicious damage to property offences" and
in fact the frequency of these offences "have decreased" and that "while alcohol is
not a contributing factor in the vast majority of all incidents, there is also no
correlation between a BWS Store being introduced into a suburb" in this broader
community, and the "number of malicious damage to property incidents that occur".

156. Email from Authority Staff dated 24 September 2015: Authority staff inform the Applicant
that at the last committee meeting for this Application, the committee decided to defer
consideration of the Application pending:
a)
Obtaining further information from Police re their objections
b)
Obtaining information relating to current and proposed developments in the Port
Stephens area
c)
Obtaining information regarding the long term population growth trends in the Port
Stephens LGA.
157. Port Stephens Council Economic Development Plan, developed in consultation with
Buchan, dated October 2007: This 178-page document discusses inter alia:
a)
Port Stephens Population
b)
State of the Economy
c)
Industry in Port Stephens
d)
Key Sector - Aviation and Aerospace
e)
Key Sector – Tourism
f)
Development in Port Stephens
g)
Industrial Land Requirements
h)
Jobs for the Future
i)
Policy Context
j)
A Strategy for Economic Development
k)
Opportunities and Actions.
158. This document states that:
a)
Port Stephens "has experienced consistently high population growth over the last
15 years"
b)
the residential population of Port Stephens has increased from "43,823 in 1991 to
60,484 in 2006 and is projected to increase to 117,764 in 2031"
c)
The service and tourism economy "is based around Nelson Bay and Salamander
Bay"
d)
The two major retail centres are Raymond Terrace and Nelson Bay
e)
Tourism "accounts for around 8% of total jobs" across the whole of the LGA
f)
There are a "substantial number of holiday houses in the LGA, with about 40% of
the dwelling stock in Nelson Bay" being available for "short term rental"
g)
The major areas for future housing development are at North Raymond Terrace
and Medowie
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h)

The proposed development of Medowie over the next 20 years will "increase the
population by 12,400".

159. NSW BOCSAR Maps based upon data from April 2014 to March 2015 detailing hotspots
of offences for the location of the Premises: This data, obtained by the Delegate from
published BOCSAR sources, indicates the immediate location and areas surrounding the
Premises, at 28-32 Stockton Street and 14 Tomaree Street, Nelson Bay, is located in a
low density hotspot which is close to the border of a medium density hotspot for incidents
of non-domestic assault, within a high density hotspot for incidents of malicious damage
to property and within a medium density hotspot that is surrounded by low and high
density hotspots for incidents of domestic assault.
160. Authority licensing records indicating the addresses of other liquor licenced premises
located within the suburbs of Nelson Bay, Fingal Bay, Soldiers Point, Shoal Bay, Corlette
and Newcastle.
161. Licencing records indicate that within the suburb of Nelson Bay there are:
a)
three club licences
b)
one full hotel licence
c)
one general licence
d)
six Limited licences
e)
38 on premises licences
f)
two packaged liquor licence.
162. Authority licensing data identifies the following packaged liquor licences in the suburb of
Nelson Bay:
a)
Nelson Bay Cellars
b)
Nelson Bay IGA Plus Liquor.
163. Authority licensing data identifies the following club licences in the suburb of Nelson Bay:
a)
Nelson Bay Bowling & Recreation Club
b)
Nelson Bay RSL Memorial Club LIMITED
c)
Nelson Bay Golf Club.
164. Authority licensing data identifies Shoal Bay Country Club Hotel as the only full hotel
licence in Nelson Bay.
165. Authority liquor license density data: This data, obtained by Authority staff from licensing
records indicates that the Port Stephens LGA as a whole records:
a)
a rate of 20.07 packaged liquor licences per 100,000 persons which is below the
NSW state wide rate of 32.85.
b)
a rate of 7.72 club licences per 100,000 persons, which is below the NSW state
wide rate of 20.48.
c)
a rate of 15.44 full hotel licences per 100,000 persons, which is below the NSW
state wide rate of 30.36.
d)
a rate of 12.35 Limited licences per 100,000 persons, which is below the NSW
state wide rate of 21.30.
e)
a rate of 16.98 on-premises licences per 100,000 persons, significantly less than
the NSW state wide rate of 121.31.
f)
a rate of 30.87 producer wholesaler licences per 100,000 persons, which is slightly
higher than the NSW state wide rate of 28.76.
166. Data on Crime by LGA and Alcohol Related Status obtained from published BOCSAR
sources for calendar year 2013. This data indicates that the rate of domestic violence
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related assault incidents that were also recorded by reporting Police as alcohol related
and occurring across the Port Stephens LGA, was 182 per 100,000 persons, higher the
NSW rate of 145 per 100,000 persons.
167. The rate of non-domestic violence related assault incidents flagged by reporting Police,
as alcohol related in the Port Stephens LGA for 2013 was 154, below the State wide rate
of 191.
168. The rate of offensive conduct offences flagged by reporting Police as alcohol related
across this LGA only 43 per 100,000 persons, well below the State wide rate of 83.
169. The rate of assault police incidents flagged by reporting Police as alcohol related across
the Port Stephens LGA was 15, below the 24 per 100,000 persons rate for NSW as a
whole.
170. This data also indicates that the rate of alcohol related malicious damage to property
across the Port Stephens LGA is 151, above the State wide rate of 122.
171. SEIFA data published by the ABS: data, prepared on the basis of the 2011 census,
indicates that the Port Stephens LGA and postcode 2315 (which includes Corlette, Fingal
Bay, Gan Gan, Nelson Bay and Shoal Bay) as whole ranked in the sixth decile,
compared to other local government areas in the state on the IRSAD (with a decile
ranking of 10 being the most advantaged).
172. This data also indicates that the suburb of Nelson Bay ranked in the fifth decile
compared to other local government areas in the state on the IRSAD (with a decile
ranking of 10 being the most advantaged).
LEGISLATION
173. Division 5 of the Act addresses concerns packaged liquor licences and includes the
following provisions:
29

Authorisation conferred by packaged liquor licence
(1)
Retail sales A packaged liquor licence authorises the licensee to sell liquor by retail in sealed
containers on the licensed premises, for consumption away from the licensed premises only:
(a)
during the standard trading period or such other period as may be authorised by an
extended trading authorisation, or
(b)
in the case of any Sunday that falls on 24 December-from 8 am (or such earlier time as may
be authorised by an extended trading authorisation) to 10 pm on that day.
(2)
No retail trading on restricted trading days despite subsection (1), a packaged liquor licence does
not authorise the licensee to sell liquor by retail on a restricted trading day.
(3)
Selling liquor by wholesale or to employees A packaged liquor licence also authorises the licensee:
(a)
to sell liquor by wholesale, at any time on the licensed premises, to persons authorised to
sell liquor (whether by wholesale or by retail), and
(b)
to sell or supply liquor, at any time on the licensed premises, to the employees of the
licensee or of a related corporation of the licensee.
(3A) An extended trading authorisation must not authorise the sale after 10 pm on any day of liquor for
consumption away from the licensed premises.
(4)
Tastings A packaged liquor licence also authorises the licensee to sell or supply liquor, on the
licensed premises and during the trading hours permitted by subsection (1), otherwise than in
sealed containers to customers and intending customers for consumption while on the licensed
premises, but only for the purposes of tasting.

30

Liquor sales area required if bottle shop is part of another business activity
(1)
If the primary purpose of the business carried out on the premises to which a packaged liquor
licence relates is not the sale of liquor for consumption away from the licensed premises, liquor may
only be sold under the licence in an area of the licensed premises ("the liquor sales area" ) that is
adequately separated from those parts of the premises in which other activities are carried out.
(2)
The principal activity carried out in any such liquor sales area must be the sale or supply of liquor
for consumption away from the licensed premises.
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Restrictions on granting packaged liquor licences
(1)
A packaged liquor licence must not be granted for premises that comprise a general store unless
the Authority is satisfied that:
(a)
in the neighbourhood of the premises concerned, no other take-away liquor service is
reasonably available to the public, and
(b)
the grant of the licence would not encourage drink-driving or other liquor-related harm.
(2)
A packaged liquor licence must not be granted for premises comprising a service station or takeaway food shop.
(3)
In this section:
"general store" means a convenience store, mixed business shop, corner shop or milk bar that has
a retail floor area of not more than 240 square metres and that is used primarily for the retail sale of
groceries or associated small items.
"service station" means premises that are used primarily for the fuelling of motor vehicles involving
the sale by retail of petrol, oil or other petroleum products.
"take-away food shop" means premises that are used primarily for the preparation and sale of food
for immediate consumption away from the premises (whether or not food is also consumed on the
premises).

174. The power to grant a new liquor licence is provided by section 45 of the Act, which
states, relevantly:
45

Decision of Authority in relation to licence applications
(1)
The Authority may, after considering an application for a licence and any submissions received by
the Authority in relation to the application, grant the licence or refuse to grant the licence. The
Authority may determine the application whether or not the Secretary has provided a report in
relation to the application.
(2)
…
(3)
The Authority must not grant a licence unless the Authority is satisfied that:
(a)
the applicant is a fit and proper person to carry on the business or activity to which the
proposed licence relates, and
(b)
practices will be in place at the licensed premises as soon as the licence is granted that
ensure, as far as reasonably practicable, that liquor is sold, supplied or served responsibly
on the premises and that all reasonable steps are taken to prevent intoxication on the
premises, and that those practices will remain in place, and
(c)
if development consent is required under the Environmental Planning and Assessment Act
1979 (or approval under Part 3A or Part 5.1 of that Act is required) to use the premises for
the purposes of the business or activity to which the proposed licence relates – that
development consent or approval is in force.
(4)
…
(5)
…
(5A) Without limiting subsection (3)(a), in determining whether an applicant is a fit and proper person to
carry on the business or activity to which the proposed licence relates, the Authority is to consider
whether the applicant:
(a)
is of good repute, having regard to character, honesty and integrity, and
(b)
is competent to carry on that business or activity.

175. Under section 48(5) of the Act, the Authority must not grant a licence, authorisation or
approval of a kind prescribed by section 48(2) of the Act unless the Authority is satisfied,
having regard to the CIS and any other matter the Authority is made aware of during the
Application process, that the overall social impact of the licence, authorisation or
approval in question being granted will not be detrimental to the local or broader
community.
176. Section 48(5) of the Act states:
48

Community impact
(5)
The Authority must not grant a licence, authorisation or approval to which a relevant application
relates unless the Authority is satisfied, after having regard to:
(a)
the community impact statement provided with the application, and
(b)
any other matter the Authority is made aware of during the application process (such as by
way of reports or submissions),
that the overall social impact of the licence, authorisation or approval being granted will not be
detrimental to the well-being of the local or broader community.

177. An application for a packaged liquor licence is a type of licence prescribed by section
48(2).
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178. In determining the Application, the Delegate has also considered relevant provisions of
the Act, including the objects and considerations that are prescribed by section 3, which
states:
3

Objects of Act
(1)
The objects of this Act are as follows:
(a)
to regulate and control the sale, supply and consumption of liquor in a way that is consistent
with the expectations, needs and aspirations of the community.
(b)
to facilitate the balanced development, in the public interest, of the liquor industry, through a
flexible and practical regulatory system with minimal formality and technicality,
(c)
to contribute to the responsible development of related industries such as the live music,
entertainment, tourism and hospitality industries.
(2)
In order to secure the objects of this Act, each person who exercises functions under this Act
(including a licensee) is required to have due regard to the following:
(a)
the need to minimise harm associated with misuse and abuse of liquor (including harm
arising from violence and other anti-social behaviour),
(b)
the need to encourage responsible attitudes and practices towards the promotion, sale,
supply, service and consumption of liquor,
(c)
the need to ensure that the sale, supply and consumption of liquor contributes to, and does
not detract from, the amenity of community life.

APPLICANT CASE ON SOCIAL IMPACT
179. The Applicant submits that the "local community" in respect of the Premises constitutes
its "trade area" which has been determined by a consultancy firm Dimasi in a report
dated October 2006 and comprises "22 ABS Census Statistical Areas".
180. The Applicant submits that the "broader community" is the Port Stephens LGA.
181. The Applicant contends that the CIS Notice was provided to a number of special interest
groups in addition to neighbouring premises. Each of the people or groups notified were
invited to submit an on-line survey providing community feedback on the proposal.
182. The Applicant submits that the Statement of Impact filed with this Application "represents
a reasonable interpretation of the likely impacts of this Application" and concludes that
the "overall social impact of the grant of the packaged liquor licence at the New Store will
not be detrimental to the well-being" of the local or broader community. The Applicant
contends that this conclusion was reached after "undertaking a balanced analysis of the
various risk indicators and social impacts, from positive to adverse, for this type of
Application". The Applicant submits that the "test to be satisfied in respect of this
Application has been satisfied and in these circumstances the Authority is in a position to
approve this Application".
183. The Applicant submits that the local and broader communities of the new store are
"considered low risk" based on the potential for "increased rates of alcohol related harm
or adverse social impact from the operation of the Licence at the New Store".
184. The Applicant submits that there is "an under-provision of licensed premises in Nelson
Bay and in the "local and broader community of the new store.
185. The Applicant contends that "it is common occurrence that a BWS store is available as
part of the customer’s daily or weekly shopping requirements at a Woolworths
supermarket, rather than a customer making an additional trip to purchase their liquor
requirements elsewhere".
186. The Applicant submits that this proposal will "meet an identified need for improved
access to consumer goods and retail services in Nelson Bay"; that the proposed
business "will form part of the Supermarket that delivers convenience, choice, range and
value for shoppers, as well as providing a modern facility with employment opportunities"
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for those in the local community and that it is "reasonable and in the public interest for
this Supermarket to include a BWS store".
187. The Applicant contends that licensing the Premises will not introduce any new drinkers to
the market or change "existing consumer behaviour as to the type or quantity of alcohol
to be consumed" but instead the new business will "cannibalise sales made at existing
bottle shops" resulting in a "redistribution of the market share for packaged liquor
products amongst the existing bottle shops only".
188. The Applicant submits that the new business operating on the Premises will not be "a
late night trading venue as it will not trade beyond 10:00pm on any night".
189. The Applicant further submits that as the licence is Limited to only selling liquor for the
consumption off the Premises, it is "unlikely to cause the same amenity type concerns in
the neighbourhood" as those that may arise from licensed premises where the
consumption of liquor occurs on the premises.
190. The Applicant contends that the Premises will be subject to the "prices that apply to the
existing BWS stores" in the broader community and therefore will "not result in the
lowering of the price of alcohol" within the local or broader community.
191. The Applicant submits that "through the planning approval process" matters relating to
parking, traffic, litter and noise "were found to be satisfactory or manageable" through the
imposition of conditions on the development consent.
192. The Applicant contends that "the majority of customers" will be "already present at this
Supermarket attending to their daily or weekly shopping requirements" and therefore the
operation of the new business on the Premises is "unlikely to generate any additional
levels of parking and traffic movements that this Supermarket cannot comfortably
manage".
193. The Applicant further contends that the features of the "design, layout and management"
of the business to be conducted on the Premises have been included to "minimise the
potential for crime to occur".
194. The Applicant submits that "there is no evidence" that the "at-risk groups" in the
communities will be "adversely impacted" by the operation of this business.
195. The Applicant submits that there is "no potential to cause any adverse impact" to these
groups because the broader community is a "large geographical area" and there are
"large numbers of people residing in that area, or pockets of it, who will not be
customers" of the new business.
196. The Applicant contends that many of these people "are not working, residing or even
travelling in the likely trade area" of the new business and there is "simply no need for
these people to go out of their way to visit" the new business "where there are existing
bottle shop facilities in a closer distance to their homes".
197. The Applicant contends that that there are "no potentially sensitive facilities or services"
near the Premises and submits that the available BOCSAR data confirms that "alcohol
related crime in Nelson Bay is low taking into account the significant transient population
present".
198. The Applicant submits that "residents of Nelson Bay have demonstrated an ability to
consume alcohol responsibly" and that "there is no evidence" that the Premises will
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"exacerbate existing levels of alcohol related crime, or the frequency in which it might
occur".
199. The Applicant submits that "the level of risk of an alcohol related hospitalisation may
occur" in this broader community is "lower than the rate for NSW" and the "level of risk
that an alcohol related death may occur" in the broader community is "not statistically
different to the NSW average". The Applicant submits that "no additional impact on
victims of alcohol related harm is expected".
200. The Applicant submits that "the evidence confirms that this reasonable requirement for
one-stop supermarket shopping will not be met at this Supermarket unless this
Application is approved" and that if the new business is not available as part of the
Supermarket, the consequences is that "shoppers will be inconvenienced, as shoppers
to this Supermarket will not be able to purchase all of their household shopping
requirements under the one roof".
201. The Applicant describes the SEIFA scores for Nelson Bay as "mixed" however the
evidence presented in the Statement of Impact "confirms that a low score does not
necessarily reflect a higher propensity for alcohol related harm".
202. The Applicant submits that the proposed new liquor business will "will be associated with
the Supermarket" with the licensed Premises occupying "approximately 164 square
metres" and providing on-site parking for "approximately 194" vehicles.
203. The Applicant contends that the development site will "provide significant contribution to
the economy of Nelson Bay and surrounding areas" and submits that "significant
consideration has been given to neighbourhood amenity and such matters were found to
be satisfactory or manageable through the conditions of the Consent".
204. The Applicant contends that the following public interest benefits will flow to the
communities from granting this new licence:
a)
Improved choice and convenience
b)
Improved shopping experience
c)
Meeting the "one-stop" supermarket requirements of "locals, visitors and tourists to
the Supermarket"
d)
Improved neighbourhood safety and security
e)
Employment opportunities in the fit-out of the Premises and during continuing
operation
f)
Contribution to local groups and organisations.
205. The Applicant contends that the new store will "meet a public expectation that its
products are available as part of a customer’s daily or weekly shopping requirements at
this Supermarket, rather than making an additional trip to purchase their liquor
requirements elsewhere".
206. The Applicant submits that the "size or appeal of the New Store has no correlation with
any potential for the public to consume more alcohol than what might otherwise be the
case".
207. The Applicant contends that the existing licensed premises in Nelson Bay "cannot
reasonably cater to the requirements of shoppers to this Supermarket" and submits that
shoppers of the Woolworths Supermarket are "reasonably entitled to a modern, wellstocked bottle shop facility as part of their daily, weekly or monthly shop".
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208. The Applicant argues that "taking into account that Nelson Bay is a significant tourist
destination, enjoying a large transient population at any one time" the BOCSAR crime
statistics for Nelson Bay show that the count of alcohol related domestic violence
assaults, alcohol related non-domestic violence assaults and other alcohol related
incidents is "low".
209. The Applicant submits that the BOCSAR crime statistics per 100,000 persons for the
broader community is "high" for alcohol related domestic violence assaults and "low" for
incidents of alcohol related non-domestic violence assaults, alcohol related disorderly
conduct and alcohol related assault police.
210. The Applicant submits that offences such as malicious damage to property "are not
relevant to this Application due to the high percentage which are confirmed not to be
alcohol related".
211. The Applicant submits that Woolworths also offers "practical harm minimisation
measures based on its experience, which have proven to work effectively in other
locations". The Applicant submits that the licenced business will operate pursuant to the
following mitigating measures:
a)
Harm minimisation and responsible service of alcohol mitigation measures which
have been "accepted by the Authority in the past to properly address the
requirement to minimise the potential for harm and anti-social behaviour and
encourage responsible attitudes and practices towards the sale, supply and
consumption of liquor"
b)
The Licensee will be an active participant in the Local Liquor Accord
c)
The new business will be "fitted and will operate with a sophisticated CCTV security
system".
212. The Applicant concludes that the "overall social impact of the Application will not be
detrimental to the well-being of the" local or broader community and therefore the "test to
be satisfied by section 48 of the Act has been satisfied".
REASONS
213. The Delegate is satisfied, on the basis of the Application material before the Delegate
that, for the purposes of Section 40 of the Act, the Application has been validly made and
minimum procedural requirements with regard to the Application, CIS and community
consultation have been satisfied. This finding is made on the basis of the Application and
CIS material and certification of advertising provided by the Applicant and its solicitors.
214. The Delegate is satisfied, for the purposes of section 45(3)(a) of the Act, that the
Applicant is a fit and proper person to carry on the business of a packaged liquor
licenced venue of the kind proposed in the Application material. This finding is made on
the basis of the National Police Certificate provided by the Applicant and the fact that no
issues of concern were raised with regard to the Applicant’s probity by Police, who have
apparently considered the Application.
215. The Delegate acknowledges that the Applicant is a repeat applicant for the Woolworths
company and that since 2008 numerous applications have been made on behalf of
Woolworths and no concerns have been raised by law enforcement as to the probity of
the Applicant or the company with respect to those applications.
216. The Delegate is satisfied, for the purposes of section 45(3)(b) of the Act, that responsible
service practices will be in place with the commencement of licensed trading. This finding
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is made on the basis of the Woolworths planning material provided by the Applicant
addressing operational matters, security and the specific harm minimisation and
responsible service of alcohol practices adopted at BWS, Woolworths Liquor Group
"Liquor store house policy" and the further submissions provided by the Applicant.
217. The Delegate is satisfied, for the purposes of section 45(3)(c) of the Act, that the required
development consent is in place for use of the Premises as packaged liquor licence at
the Premises, on the basis of the DA No. 16-2011-751-1 dated 5 June 2012 which
records the proposed development of a commercial premises (Woolworths Supermarket,
Liquor Store and Retail Outlet).
Overall Social Impact Test
218. With regard to the overall social impact test prescribed by section 48(5) of the Act, the
Delegate is satisfied that the local community comprises the state suburb of Nelson Bay
and the broader community comprises the Post Stephens LGA.
219. Applying the social impact test requires a degree of speculation, albeit speculation
informed by the particular proposal and the prevailing circumstances in the relevant local
or broader community.
220. As noted in Authority Guideline 6: Consideration of Social Impact, the Authority will
identify the relevant "local" community by reference to the locality in which the licensed
premises is situated, while the "broader" community will usually be the local government
area in which the licensed premises is situated.
221. For the purposes of this Application, the Delegate is satisfied that the relevant "local
community" comprises the community located within the State suburb of Nelson Bay
while the "broader community" comprises Port Stephens LGA.
222. The Delegate notes that the Applicant has posited a local community that extends
beyond the suburb of Nelson Bay to include several state suburbs – on the basis that this
accords with the expected trade catchment area of the supermarket identified by the
Applicant’s consultant.
223. The Delegate accepts that the supermarket may well have a trade catchment area that
extends beyond the suburb in which it is located, but in the absence of a statutory
definition of "local community" and for the sake of administrative consistency with the
Authority’s long established practice through many published decisions, the Delegate
finds the relevant local community to comprise the State suburb in which the actual
premises is situated – Nelson Bay.
224. The Delegate is satisfied that this to be a preferable formulation to the Applicant’s
alternative formulation of local community which encompasses several suburbs and an
area that is cast so broadly as to lose a genuinely "local" focus.
Positive benefits
225. The Delegate accepts the Applicant’s contention that granting this Application will
provide some additional measure of convenience to those members of the local and
broader community who wish to purchase liquor for consumption off the Premises at the
same time as buying their groceries from the nearby Woolworths Supermarket, as they
will be able to do so during the licensed trading hours of the Premises.
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226. On the material before it, the Delegate is satisfied that some additional convenience is
established by the Applicant in respect of those shoppers who wish to engage in
"one-stop" liquor shopping within the same shopping centre in which the Woolworths
Supermarket, and other stores, are located. In the abstract this may be said to promote
the object of section 3(1)(a) of the Act (catering for the expectations, needs and
aspirations of the community) and may also contribute to the responsible development of
the industry, which is an object of section 3(1)(b) of the Act. However, the submission
from OLGR and NSW Police are contra indicative.
227. However, the Delegate is also satisfied, given the presence of other packaged liquor
stores located in reasonable proximity to the Premises (according to Authority licensing
records), that this cumulative convenience benefit, when assessed on a local or broader
community wide basis, is objectively reduced by the two other packaged liquor licenced
premises within the local community alone, and the one full hotel licence.
228. The Delegate notes that NSW Police submit that there is a packaged liquor licence
10 metres away from the proposed new business, however the Delegate notes that the
Applicant contends that this nearby packaged liquor premises is "approximately
58 metres" walking distance, entrance to entrance. Accepting that the Applicant is
correct, the Delegate is satisfied that the close proximity of another packaged liquor
licence nevertheless undermines the extent of increased convenience proposed by the
new store. The Delegate does not accept the Applicant’s submission that local
community is "under provisioned" with licensed premises.
229. While the Applicant contends that granting the Application will support employment
opportunities within the fit out and operation Premises, the Applicant has not provided
clear or unequivocal undertakings that the employees of the new business will actually
be sourced from within the relevant local or broader communities. In those
circumstances little weight can be given to that purported community benefit on the
material before the Delegate.
230. The Delegate further notes the Applicant’s submission that granting the Application will
allow the proposed new business to contribute to local groups and organisations. While
accepting Woolworths has an "aim" of contributing 1 per cent of pre-tax profit to the
communities in which they operate the nature extent and timing of any proposed
community support has not been substantiated nor specified with any great deal of
certainty and little weight can be given to these purported community benefits on the
material before the Delegate.
231. Notably, with respect to impact of the new business on pricing the Applicant submits that:
The evidence at Attachment 5 combined with other evidence in this document confirms that despite
density increasing year after year (see Attachment 1), that it has had no downward pressure on
pricing, as pricing has been in-line with or greater than RPI and CPI. However in this location the same
prices that apply to BWS Salamander Bay will apply to this Store. Attachment 5 also adds weight to
the evidence Woolworths has submitted to the IL&GA in the past; namely to support its view that the
retail liquor market in Australia is mature, and that the impact of opening a new bottle shop will only
redistribute the demand for packaged liquor products between existing stores and the additional
retailer. Any sales that a new liquor licence makes are simply sales that would have been made
elsewhere had the new store not commenced trading.

232. That is a remarkable proposition given that prima facie, the Authority would expect that
the arrival of a new competitor operated by a rational business operator into a local
market that is not marked by high licence density would more likely than not bring some
competitive pressure – even if pricing for BWS outlets is fixed centrally.
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233. Nevertheless, the Delegate is largely in the hands of an applicant to identify and satisfy
the Authority as to the community wide benefits (as distinct from private commercial
benefits) that will flow from granting a licence.
234. Accepting for the purposes of this decision that the Applicant does not intend to impose
downward pressure upon pricing, and given that the Applicant has not demonstrated how
the products it will supply will differ to those provided by incumbent packaged liquor
retailers in the local and broader community, it is difficult for the Delegate to get a clear
sense of how the new business will provide substantive additional benefits by way of
developing the local liquor industry for the purposes of section 3(1)(b) of the Act.
235. The Delegate accepts that as a new store, the business will be well appointed, and that
the new business provides a further choice of outlet, but the Delegate is unable to
appreciate, on the material before it, how the industry will be developed to any great
extent at the local or broader level when the Applicant advises in the CIS that the new
store will not introduce any new lines of liquor products to the local or broader
community.
Negative impacts
236. The Delegate accepts that over time there will likely be some contribution from the liquor
sold at the Premises to alcohol related crime, disturbances or impact on amenity from a
minority of customers who abuse packaged liquor purchased from the Premises.
237. The Applicant’s position is that the business is likely to cannibalise existing demand
rather than increase liquor consumption at the level of the local and broader community,
and if that contention is accepted it follows that this new business will contribute, along
with the existing licensed businesses servicing the communities, to
238. The Delegate considers it more likely than not that a minority of patrons of the new
business may also contribute to other adverse impacts upon local amenity, including
drinking in public, "pre-fuelling" before attending licensed premises or through alcohol
related litter or engaging in alcohol fuelled crime and disturbance in the home or at
neighbouring AFZs already identified by NSW Police as being a hot spot for alcohol
related crime.
239. The extensive trading hours sought by the Premises and its substantial scale
(164 metres in size) are factors that objectively increase the scope of this business to
contribute, along with other licensed premises, to prevailing adverse social impacts.
240. The Applicant submits that there is no evidence that this new business will increase
social problems in the local or broader community and that liquor sold from this business
may only cannibalise sales from incumbent businesses.
241. There is insufficient data before the Delegate to discern whether the addition of this new
licence to the local or broader community will mean an overall increase, decrease or no
change to the overall consumption or liquor or the incidents of alcohol related crime
across the relevant local or broader community. NSW does not mandate the collection of
wholesale liquor sales data that has enabled researchers in other jurisdictions (see for
example, as noted Authority Guideline 6 Liang W and Chikritzhs T: "Revealing the link
between licensed outlets and violence: Counting venues versus measuring alcohol
availability" (2011) Drug and Alcohol Review (September 2011)) the relationship between
increasing volumes of liquor sold in a local government area an assault rates.
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242. Accepting for the purposes of this decision the Applicant’s contention that the new
business will do no more than compete for existing market share, the Delegate is entitled
to assess the contribution that this new liquor business will make, along with the
incumbent licensees, to prevailing alcohol related adverse social impacts as a negative
incident of granting this Application.
243. The Delegate notes that rate of recorded domestic violence related assault incidents that
were recorded by reporting Police as alcohol related occurring across the Port Stephens
LGA, was 182 per 100,000 persons, which is higher than the NSW average of 145 per
100,000 persons.
244. The rate of assault police incidents flagged by reporting Police as alcohol related in this
LGA was 15, which is below the NSW rate of 24. The statistics also indicate that the rate
of alcohol related malicious damage to property in the Port Stephens LGA is 151, which
is above the state wide rate of 122.
245. The Delegate notes that the rate of non-domestic violence related assault incidents
flagged by reporting Police as alcohol related in the Port Stephens LGA for 2013 was
154, lower than the rate for NSW of 191. The rate of offensive conduct offences flagged
by reporting Police as alcohol related in this LGA was 43 per 100,000 persons, which is
well below the NSW rate of 83.
246. The Delegate is satisfied from the research (including that listed in Authority Guideline 6
Livingston, M: "A longitudinal analysis of alcohol outlet density and domestic violence"
Addiction (2011) Society for the Study of Addiction) that there is an association between
liquor outlet density and domestic violence. Liquor sold from packaged liquor stores will
tend to be of concern to the Authority as a driver of alcohol related domestic violence
incidents as the liquor is by definition consumed in the home, where most domestic
violence occurs.
247. The Delegate acknowledges that the BOCSAR data from April 2014 to March 2015
indicates that the Premises is located in a low density hotspot which is close to the
border of a medium density hotspot for incidents of non-domestic assault, within a high
density hotspot for incidents of malicious damage to property and within a medium
density hotspot that is surrounded by low and high density hotspots for incidents of
domestic assault.
248. The Delegate notes the Applicant’s submission that the hotspot maps "become
irrelevant" when there are low numbers of incidents occurring (as here where the
Applicant contends there were 24 incidents of domestic assault in the state suburb of
Nelson Bay) but the Delegate rejects that submission. It is not able to rationally dismiss
these 24 recorded domestic violence incidents in the local community over a 12-month
period as insignificant.
249. Hotspot maps are useful in indicating potential areas of relative concern from a social
impact perspective, particularly when assessing the location of a proposed new business
and the community that it is likely to service, and whether sales from the business are
likely to impact communities that are already exposed to some concentration of alcohol
related crime and disturbance, particularly alcohol related domestic violence, in which
packaged liquor plays a role.
250. The new licensed business can be expected to service, along with the incumbent
licensees, areas that are already somewhat sensitive for the occurrence of domestic
violence, like the broader community where the total rate of alcohol related domestic
violence is higher than the state wide rate.

– 36 –

251. The Delegate has taken into account and accepts the Applicant’s submission that the
LGA is a large geographical area, and that Nelson Bay attracts visitors to the town
centre, but this data nevertheless provides cause for concern as to the contribution that
liquor sold from this substantial new business may make to the local and broader
community, over time, along with the incumbent licensed premises selling packaged
liquor. The broader community presents a moderately challenging environment for
exposure to alcohol related crime and anti-social conduct across the broader community.
252. A negative submission was made by an established local commercial competitor,
however the Delegate gives little weight to submissions based on a general lack of need
for a new licensed business and the Delegate is wary of submissions motivated by anticompetitive motives and this goes to the weight of opinions expressed by such
submitters. Nevertheless, competitors, like other residents, may draw the Delegate’s
attention to any prevailing social impact issues in a community - particularly if the data
they cite is from a source that is independent from the competitor.
253. The Delegate also acknowledges the submission from OLGR objecting to the Application
on the grounds that granting the Application "may result in an increase in alcohol related
harm and issues in an area that is already exhibiting a high prevalence of such issues"
which "in turn would ultimately have an adverse cumulative impact upon the local and
broader community".
254. the Delegate notes that OLGR refer to BOCSAR crime for the period from "October 2013
to September 2014, indicating that the rate of alcohol related assaults (domestic and
non-domestic) that occurred in Nelson Bay was 711 (per 100,000 population)" compared
to the whole of NSW which had a rate of 310 per 100,000 population; and that the "rate
of alcohol-related disorderly conduct offences in Nelson Bay for the same period was
391 (per 100,000 population) compared to 100 (per 100,000 population) for the whole of
NSW".
255. The Delegate notes that OLGR submits on the basis of these statistics that "Nelson Bay
appears to have a significant concentration of alcohol-related anti-social behaviour".
256. The Delegate does not accept the Applicant’s submission that "it is an incorrect
conclusion to state that there are high levels of alcohol related: domestic violence, nondomestic violence, and disorderly conduct offences in Nelson Bay" by reason that the
rates are "skewed and unreliable".
257. There may be some occasions when a local population is so small and rates vary
considerably that caution should be taken with respect to crime rates. While the
population of Nelson Bay is smaller that metropolitan suburbs in Sydney, the Delegate
considers that the resident population of Nelson Bay is not so small as to warrant those
concerns or a finding that the rates of crime recorded at the local community level should
be dismissed as unreliable.
258. The Delegate accepts that Nelson Bay and the broader community is a tourist area but
the Authority’s long established practice is to take a community as it finds it. The Sydney
City LGA are also heavily exposed to tourism and relatively over exposed to alcohol
related disturbance. The residents of the local and broader community have to live with
the consequences of alcohol related crime and disturbance and the Authority will have
regard to the crime data provided by the State’s preeminent crime statistician
(BOCSAR), which has no interest in the outcome of this matter.
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259. The Delegate acknowledges that the Applicant expresses a preference for the count of
localised events, rather than the rate, by reason of the local population for Nelson Bay of
5,396 persons.
260. The Delegate accepts that count data may assist in gaining a sense of the extent of
localised crime when a local community has a relatively lower population, but the
numbers arising from the count data remain of concern. The Applicant cites BOCSAR
data ending March 2015 in its submission in reply to OLGR, which records 24 alcohol
related non-domestic assaults within this small local community of Nelson Bay, 14
alcohol related domestic assault and 22 alcohol related disorderly conduct offences in
the local community.
261. The Delegate notes that the broader community has a population over 64,779 persons.
The Delegate accepts the Applicant’s contention, noting the evidence provided by the
Applicant, that the local and broader community is subject to an influx of visitors during
holiday periods but the Authority (and this Delegate) will take a local or community as it
finds it, and as noted above, there is cause for concern as to the relative alcohol related
domestic assault rates in the broader community.
262. The Delegate acknowledges the submission from NSW Police objecting to the
Application on the grounds that "is not in the public interest, as it will have a major impact
on Policing resources in the area, and that the needs of the public in the neighbourhood"
of the Premises to which the Application relates "can be met by facilities for the supply of
liquor already existing in, and outside the neighbourhood".
263. The Delegate gives some weight to the local knowledge of Police who do not support the
Application by reason of the "existing issues with Alcohol related crime in the vicinity,
street drinking in the area of the proposed site, major community concern, outlet density,
accord initiatives, Police resources in the area".
264. At a local level, of particular concern to the Delegate is the local Police linking reports
that highlight "a total of 72% of persons involved in alcohol related incidents recorded by
this Command had been drinking in the home/private residence or in a public place" and
the data obtained from "COPS, EDW and ARCIE" that Police contend show that the
Nelson Bay area "has concerns with alcohol related anti-social behaviour" which involved
"a large amount of juveniles resulting from secondary supply" and that Nelson Bay "has
triple the risk rating for alcohol related violence incidents and double the risk rating for
alcohol linking within Port Stephens LAC".
265. The Police submission and data provided at the local command level reinforces that antisocial behaviour is established in the local community. The Delegate further notes the
Police submission with regard to the location of the Premises in relation to certain areas
known to Police as problematic public areas and its situation within an existing AFZ.
266. The declaration of this area objectively reinforces the concerns of Police as to the
suitability of the location and its sensitivities to anti-social conduct. The Delegate
considers it likely that Council would not have declared an AFZ if public drinking in that
area was not of concern to the community. A new packaged liquor licensed business
operating within an AFZ is more likely than not to frustrate the objects of that AFZ than a
business located elsewhere in the local or broader community.
267. The Delegate acknowledges the objection raised by Mr Poley on behalf of Nelson Bay
Baptist Church, although the Delegate is satisfied that local community opposition to the
Application has been Limited, aside from the strident opposition from local Police.
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268. ABS data, prepared on the basis of the 2011 census, indicates that the Port Stephens
LGA as whole ranked in the sixth decile, compared to other local government areas in
the state on the IRSAD (with a decile ranking of 10 being the most advantaged).
269. This data also indicates that the suburb of Nelson Bay ranked in the fifth decile
compared to other local government areas in the state on the IRSAD (with a decile
ranking of 10 being the most advantaged).
270. That is, the communities are neither particularly advantaged nor disadvantaged in
relative terms and the socio economic profile of the communities has not been a decisive
factor one way or the other.
271. The Delegate is satisfied, on the basis of Authority liquor licence density data, that the
broader community of Port Stephens recorded lower rates of packaged liquor licences,
club licences, full hotel licences, Limited licences and on-premises licences than NSW as
a whole.
272. The Delegate is satisfied, on the basis of Authority licencing records that within the
suburb of Nelson Bay there are:
a)
three club licences
b)
one full hotel licence
c)
one general licence
d)
six Limited licences
e)
38 on premises licences
f)
two packaged liquor licence.
273. The Delegate considers that it would not be prudent, from a harm minimisation
perspective, and when considering the statutory object of the balanced development of
the industry for the Delegate to grant another packaged liquor application in this location.
274. The Delegate is satisfied that the proposed licensed trading hours sought by the
Applicant are extensive - opening early the morning and trading to the limit of night time
trading hours that are permissible across NSW on Mondays through Saturday evenings.
275. The Delegate notes that the Premises proposed to trade from 8:00am to 10:00pm
Monday through Saturday, and from 10:00am to 8:00pm on Sunday. This is a substantial
adverse factor increasing the scope and capacity for this licensed business to contribute,
over time to adverse alcohol related impact in the local or broader communities.
276. The Delegate accepts the Applicant’s submissions that the Woolworths Group has a
good regulatory record and accepts that its internal business policies described in the
Application will be in place.
277. The Delegate does not consider it likely that the Applicant’s staff would knowingly supply
liquor to persons who are intoxicated or known to engage in alcohol related misconduct,
but the staff will only be in a position to meaningfully monitor or respond to issues arising
at the point of sale.
278. The Delegate has considered certain measures that the Applicant proposes to implement
the proposed new business. Harm reduction measures are detailed in the
comprehensive business planning documents "Woolworths Liquor Group Liquor Store
House Policy", and "Operational matters; security, harm minimisation and responsible
service of alcohol practices adopted at BWS stores in NSW" provided by the Applicant as
art of the Application.

