Our Ref: L 188
Your Ref:

Commander Zenio Fezcuk
Local Area Commander
NSW Police
317 High Street
PENRITH 2750
17 June 2010
By email:
habe1guy@police.nsw.gov.au
k.stapleton@jdklegal.com.au
Dear Sir
Decision and Statement of Reasons on Complaint under section 139 of the Liquor Act
2007 (“Act”) and associated decision to impose or vary licence conditions pursuant to
section 53 of the Act regarding the Embassy Hotel, Penrith
BACKGROUND
1. On 9 October 2009 the Authority received a letter of that date comprising a disciplinary

complaint (“the Complaint”) made in your capacity as a delegate of the NSW Commissioner
of Police, regarding the operations of the Embassy Hotel, whose premises are located at
Penrith, New South Wales (“the Respondent”) and the licensee of those premises, Mr
Matthew Maddrell ("Licensee").
2. The Complaint concerns the conduct of the Respondent business and the Licensee from 1

December 2007 to 30 August 2009 ("the Relevant Period").
3. The Complaint specifies three grounds that are available under subsection 139 (3) of the

Act:


Subsection 139 (3) (b) - that the Licensee has failed to comply with conditions to
which the licence is subject.



Subsection 139 (3) (h) - that Acts involving violence against persons or damage to
property have frequently been committed on or near the licensed premises by
persons who have been on the licensed premises.



Subsection 139 (3) (i) - that the Licensee is not a fit and proper person to be the
holder of a licence.

4. In the cover letter to the Complaint the Complainant invites the Authority to impose three

new conditions upon the Hotel’s licence in the following terms:
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(i) Immediately after the person in charge of the licensed premises becomes aware of an
incident involving an act of violence causing an injury to a person on the premises, the
person must:
(a) take all practical steps to preserve and keep intact the area where the act of
violence occurred, retain all material and implements associated with the act of
violence in accordance with the Crime Scene Preservation Guidelines issued by the
NSW Police; and
(b) make direct and personal contact with the Local Area Commander or his/her
delegate, and advise the Commander or delegate of the incident; and
(c) comply with any directions given by the Commander or delegate to preserve or
keep intact the area where the violence occurred.
(ii) Security personnel must be employed in accordance with the Policies and Standards
approved by the Director of Liquor and Gaming. In addition to the security conditions
already imposed, there is to be 1 guard stationed at the door located on Union Lane from
9.00 pm until 3.30 am Friday and Saturday nights.

(iii) Two (2) RSA marshals are to be employed to patrol the internal sections of the hotel,
commencing at 9.30pm until 3.00am. The RSA Marshals must be employed in accordance
with the Policies and Standards approved by the Director of Liquor and Gaming.

PROCEDURAL FAIRNESS
5. On 5 November 2009 the Authority’s General Counsel wrote to the Complainant, observing

that, while Part 9 of the Act was relatively untested, there were alternative avenues whereby
a law enforcement agency may seek the imposition of new conditions upon the liquor
licence of a premises that is of concern to an agency.
6. Those alternatives include making an application to the Authority under section 53 of the Act

seeking the exercise of its power to impose licence conditions, or filling a submission to the
Director-General of Communities NSW ("Director-General") seeking the exercise of her
power under section 54 of the Act to impose licence conditions (the latter option being the
primary approach that has been adopted by NSW Police since the commencement of the
Authority's operations in July 2008).
7. The Authority’s General Counsel observed that prima facie these alternative regulatory

powers present a more straightforward means of imposing new conditions upon a liquor
licence than seeking the imposition of conditions by way of disciplinary proceedings under
Part 9 of the Act.
8. On 9 November 2009 Commander Guy Haberley of the NSW Police Alcohol and Licensing

Enforcement Command ("ALEC") wrote to the Authority on behalf of the Complainant
confirming the intention of Police to proceed by way of a disciplinary complaint.
9. The Authority tabulated and indexed the 81 separate documents that comprise the

Complaint and served that material upon the Licensee and the administrators (BDO
Australia) of the business owner of the Respondent premises (Big Bucks Pty Ltd) on 4
December 2009. The Authority served a further copy of the Complaint upon the landlord of
the Respondent premises (Trexzon Pty Ltd) on 22 December 2009.
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10. The Licensee's Solicitor, Mr Kim Stapleton, who also acts for BDO Australia, accepted the

Authority’s offer of an oral hearing and a timetable was notified for the filing of written
submissions.
11. Trexzon's solicitor, Mr Stephen Valtas, made brief submissions to the Authority during

January 2010 to the effect that Trexzon supported the removal of the Licensee and a
change of the management team at the Respondent premises. Trexzon also requested, and
was granted, an adjournment of the Authority's consideration of this Complaint for a period
of one month to enable it to negotiate a change in hotel management with the administrators
of the Respondent business. Those negotiations were apparently unsuccessful. Trexzon
later declined the Authority's offer to make oral submissions to the Conference convened by
the Authority.
12. After requests for extensions of time, the Respondent filed their written submissions on 2

March 2010 ("Licensee's Submission in Response") and the Complainant filed written
submissions in reply to that submission on 19 March 2010 ("Complainant's Submission in
Reply").

THE COMPLAINT MATERIAL AND SUBMISSIONS IN REPLY
13. In the Complaint cover letter, the Complainant contended that that 19 instances of breach of

licence conditions have occurred during the Relevant Period.
14. The Complainant further contended that 18 incidents of violence had occurred on the

premises and 36 incidents of violence had been linked by Police to the Respondent
premises during the Relevant Period.
15. The Complainant filed a considerable amount of material in support of the facts alleged in

the Complaint, primarily Police Computerised Operational Policing System reports ("COPS
Reports") and/or Computerised Incident Dispatch System messages ("CIDS Messages")
contemporaneously recording Police attendances at alleged assaults, in various degrees of
detail.
16. For some of the alleged assaults, the Complainant provided more direct evidence in the

form of statements by victims or witnesses and/or photographs of injuries sustained by the
victims.
17. In response to a request by the Authority, the Complainant filed Certificates of Conviction for

all offences against the Act regarding breaches of licence conditions committed by the
Licensee that have been prosecuted in the Local Court at Mount Druitt or Penrith, plus
written confirmation from the NSW State Debt Recovery Office ("SDRO") of the payment
status of all Penalty Notices issued against the Licensee for offences against the Act that
are relied upon in the Complaint.
18. The Complainant has also submitted data from the Bureau of Crime Statistics and Research

(“BOCSAR”) on non domestic violence related incidents of assault for the Penrith Local
Government Area (with Penrith ranking 41 out of the 141 LGAs in the State). This data
breaks down those assaults by premises type (showing that the category “licensed
premises” was the third highest ranked location for the occurrence of assaults in the Penrith
LGA, behind “residential dwellings” and “outdoor public places”).
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19. The Complainant noted that the Respondent premises has been subject to special licence

conditions under Schedule 4 to the Act, by reason of the level of assaults recorded on those
premises, since the commencement of Schedule 4 in December 2008.
20. In the Licensee's Submission in Response, the Licensee provided an account of the

circumstances in which the 19 breaches of conditions occurred, noting, inter alia, that 10 of
the breaches occurred on the same Saturday evening when, during the course of a Police
inspection, the Licensee was not able to produce a register containing the certificates of the
10 security staff on duty. That register was produced to Police the following Monday.
21. While providing various arguments in mitigation of the breaches of licence conditions, the

thrust of the Licensee's case can be summarised in the following submission from Mr
Stapleton:
"While there can be no argument that the licensee has breached some of the conditions of
his licence, equally, it must be said, none of the breaches were serious in nature. Nor, do
any of the breaches demonstrate, as the police assert, wanton disregard for the Liquor Act"
22. The Licensee's Submission in Response invites the Authority to have regard to the actions

taken by Local Court Magistrates in response to prosecutions brought against the Licensee
for those breaches, arguing that the Magistrates viewed the offences:
" at the very low end of the scale of seriousness which is reflected in the unusually low fines
imposed and the exercise of the Court's discretion under s10 [of the Crimes Sentencing
Procedure Act 1999] in respect of a number of breaches."
23. Of the 18 incidents of violence relied upon by the Complainant, the Licensee's Submission

in Response submits that "10 occurred some fifteen months ago" and that:
"there is no evidence from the Police that any of these incidents took place as a
consequence of the conduct of the licensee or his employees. Certainly, neither the
Licensee nor any of his employees has been charged as a consequence of these incidents."
24. The Licensee's Submission in Response argues that for the Authority to make a finding

against the Licensee on subsection 139 (3) (h) of the Act there "must be a strong nexus
between the manner of operation of the premises and/or the misconduct of the licensee and
his employees and the conduct complained of".
25. The Licensee submits that:
"there is no evidence of any such nexus and, in fact, Chief Inspector Haberley in his
correspondence to the Authority dated 9 November 2009 states that 'there is no suggestion
that the business owner failed in his obligations' . "
26. The Licensee submits that it follows that "the Authority must accept that the business is well

managed and operated by the licensee."
27. On the question of Mr Maddrell’s fitness to hold a licence, the Licensee cites the Unreported

decision of the NSW Supreme Court in Hughes and Vale Pty Ltd v New South Wales (no 2)
v Superintendent of Licensing (SC) (NSW) 30 April 1986 in support of the proposition that
"fit and proper" normally entails "the 3 characteristics of honesty, knowledge and ability".
28. The Licensee submits that:
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"The police evidence does not demonstrate a lack of honesty or ability. At its highest the
evidence shows that on 8 occasions the licensee was guilty of non-compliance with license
conditions, some of which were quite technical in nature."
29. The Licensee submits that proof of a conviction is not sufficient of itself to find a person not

to be a fit and proper person. The Licensee cites Clarahan v Register of Motor Vehicle
Dealers in the ACT (1994) 1224 ACT R25 1; 17 FLR 455 where the Supreme Court of the
Australian Capital Territory stated:
"such a finding must depend on the nature of the convictions, the circumstances giving rise
to the convictions, the general reputation of that person apart from the convictions and the
likelihood of a repetition of the offences which gave rise to the offences."
30. The Licensee further submits that:
“none of the breaches of conditions grounding the complaint are of the type or nature which
would move it to find the licensee not a fit and proper person to hold a licence”.

85. The Licensee's Submission in Response concludes with the following advice about the
future of the Respondent business:
“We are instructed by the receiver that the business is for sale and will be sold in due
course. It would, however, undoubtedly hinder the sale process if conditions of the kind
proposed were imposed on the licence. It would certainly make the business less appealing
to a purchaser because of the additional costs involved with the implementation of the
conditions. In circumstances where there will be new owners and a new licensee within
months the s139 process could be futile.”

86. The Complainant's Submission in Reply responds to the Licensee’s position on the
seriousness of the relevant breaches of licence conditions by noting that, with the
exception of breaches regarding maintenance of the RSA register, the breaches identified
by the Complainant were imposed by the former Liquor Administration Board in response
to an earlier complaint under section 104 of the Liquor Act 1982 for the undue disturbance
of the quiet and good order of the neighbourhood.
87. The Complainant argues that for the Licensee to submit that these conditions are not
serious:
“shows, on the complainant’s submission, the contempt held by the licensee with regard to
his obligations pursuant to the Liquor Act and the conditions of his licence”

88. On the frequency of violence occurring on the premises, the Complainant submits that “the
Embassy continues to perform poorly in terms of alcohol related crime and violence” as
reflected by the inclusion of the premises in the amended Schedule 4 of the Act that took
effect in December 2009.
89. The Complainant submits that, of the 18 incidents relied upon, 13 of them involved victims
and/or offenders whose level of intoxication was recorded between slightly and well
affected. The remaining five incidents had intoxication levels recorded as either not known
or not affected.
90. The Complainant submits that it is “erroneous” to argue that the ground available under
subsection 139 (3) (h) requires a nexus between the behaviour of the persons and the
operation of the business or conduct of the Licensee or his employees.
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85. The Complainant cites some observations of Hall J in McGuinness and Anor v State of New
South Wales & Ors [2009] NSW SCR 40 in support of the proposition that it is legally
reasonable for a decision maker to rely upon statistical evidence compiled by BOCSAR on
assault rates linked to individual licensed premises when making a decision to impose
licence conditions upon those premises.
86. The Complainant submits that the onus of proof in disciplinary matters is the civil standard
and that the COPS reports relied upon by the Complainant are sufficient to prove the
occurrence of each of the events relied upon in this Complaint to that standard.
87. On the fitness of the Licensee, the Complainant agrees that honesty, knowledge and ability
are key considerations. The Complainant does not rely upon a lack of honesty on the part
of the Licensee in that there are no offences involving dishonesty recorded against him.
88. The Complainant questions the Licensee’s ability to properly use the knowledge acquired
by him to competently perform the duties expected of a licensee. Police submit that the
Licensee has, as demonstrated by the offences he has committed against the Act, a
propensity to disregard the conditions that attach to the licence and an inability to properly
supervise his employees to ensure compliance with the conditions of the licence.
89. The Complainant argues that the fact that the business is under administration or that the
business may be sold is not relevant to the Complaint.
90. The Complainant concludes that “There is an onus upon a licensed premises to conduct
their business lawfully and to ensure that the premises are safe and free from violence.”

THE CONFERENCE
31. On 29 April 2010 the Authority convened a Conference pursuant to section 155 of the Act.

The Complainant was represented by Mr Jeff Dean, a Legal Officer for the NSW Police. The
Licensee and the Respondent business were represented by Mr Tony Hatzis, Barrister,
instructed by Mr Kim Stapleton. The Licensee himself also attended the Conference, along
with Mr Jamie Farmer, the former owner of the Respondent business and Mr Andrew
Seringer from BDO Australia, the administrator of the Respondent business.
32. One issue for consideration was whether a disciplinary complaint based upon subsection

139 (3) (h) of the Act implicitly requires that a complainant establish some element of “fault”
- that is, some misconduct or negligence on the part of a licensee that contributed to the
frequency of incidents complained of.
33. There was no contest between the Complainant and the Respondent at the Conference that

there have been 18 reported assaults at the premises during the Relevant Period.
34. Mr Dean argued that, consistently with the approach taken by Police during the recent

disciplinary complaint by Police against Penrith Rugby League Club Ltd (the "Panthers
Complaint", the ground provided by subsection 139 (3) (h) of the Act is not one whereby a
Complainant need prove or attribute any fault in order for the Authority to take disciplinary
action against a licensee. Had the Parliament intended that fault be required it would have
provided clear words to that effect in the subsection.
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35. Mr Dean drew the Authority's attention to a decision of the Supreme Court of NSW in Wright

v Commissioner of Police [2007] NSWSC 1412 in support of his strict interpretation of
subsection 139 (3) (h).
36. As to the Licensee's breaches of licence conditions, Mr Dean submitted that it is open to the

Authority to take disciplinary action against the Licensee, notwithstanding that those matters
have already been dealt with by the Local Court. Mr Dean noted that breaches of licence
conditions were not deemed to be offences against the former Liquor Act 1982 ("Former
Act"), but such breaches did form a ground for a disciplinary complaint under the Former
Act. Mr Dean notes that Parliament has elected to retain that ground of complaint in the
current Act, notwithstanding that breaches of conditions may now also constitute offences
against the current Act.
37. As to the Licensee’s fitness and propriety, Mr Dean agrees that the three relevant

characteristics identified by the case law are honesty, knowledge and ability. Mr Dean
submits that there is no issue as to the Licensee's honesty nor does he contest that the
Licensee has undertaken relevant courses in order to acquire the requisite degree of
knowledge to act as a licensee. The question arising from the incidents identified in the
Complaint is whether the Licensee, in possession of that knowledge, is able to run the
Respondent premises in a manner that is consistent with his legal obligations.
38. Mr Dean invited the Authority to accept the proposition that there are "only so many chances

a licensee can have" before being declared unable to continue to operate a licence. The
Complainant’s case is that it has become apparent, by reason of the continued breaches of
licence conditions detected by Police, that the Licensee is "unable to effectively exercise the
licence" for the Respondent Premises.
39. In reply, Mr Hatzis endorsed the approach taken by the Authority to subsection 139 (3) (h) in

its decision dated 13 April 2010 regarding the Panthers Complaint where the Authority found
that it is implicit in the notion of a disciplinary action that a ground agitated reflect some “lack
of discipline” on the part of the person about whom the complaint is made - that is, the
ground for complaint must be the consequence of some “fault” or “laxity” on the part of the
respondent.
40. Mr Hatzis distinguished Wright as a case concerning the issue of whether a licensee could

be held vicariously liable for the acts of an employee, pursuant to a ground of disciplinary
complaint based upon the irresponsible service of alcohol. Mr Hatzis submits that the
Court's judgment in that matter does not affect the approach taken by the Authority to
subsection 139 (3) (h).
41. On the frequency of violence on the Respondent premises, Mr Hatzis argued that the critical

question was what steps have been taken by the Licensee to prevent violence occurring on
premises, and whether there has been a measure of culpability on the Licensee's part. Mr
Hatzis submitted that:
" to some extent there will be some incidences of violence at licensed premises. It's not to
say that that should be tolerated, but it is to say that it is contemplated under the objects of
the Act, and that the very object of the Act is to minimise those incidents."
42. Mr Hatzis went on to identify the various harm minimisation measures in place at the

Respondent premises, including the security management plan and venue safety plans that
have been filed with the Office of Liquor and Gaming ("OLGR"); the employment of 13 to 15
security guards on busier nights; which in light of the venue's capacity of 700 persons
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produces a ratio of guards to patrons that is greater than the industry standard of 1:100; the
operation of 16 CCTV cameras throughout the venue with footage stored to hard drive plus
a chief guard who is fitted with a “head” camera; and the use of a late night courtesy bus
that takes patrons away from the venue to Penrith interchange for transport home.
43. Mr Hatzis argued that the Complaint does not point to any particular failings of the Licensee

that have contributed to the occurrence of the incidents of violence in question, and that the
18 incidents, recorded over a Relevant Period of 18 months, were not of sufficient
"frequency" to establish this ground of complaint.
44. On the question of the Licensee's fitness and propriety, Mr Hatzis argued that the test is

"forward looking" and includes some consideration of the reputation and character of the
licensee. Mr Hatzis submitted a written character reference from the administrator of the
business, Mr Trent Hancock of BDO Australia, who has had the opportunity to supervise the
affairs of the Respondent business whilst it has been under administration during the 12
months that preceded the Conference.
45. Mr Hatzis argued that the Authority should have regard to the nature and circumstances of

the licence breaches cited by the Complainant, and not simply the number of breaches,
when determining whether the Licensee is a fit and proper person to hold a licence.

DETERMINATION
46. The Authority has considered relevant provisions of the Act, including but not limited to Part

9 of the Act and the statutory objectives and relevant considerations that are set out under
section 3 of the Act:
3 Objects of Act
(1) The objects of this Act are as follows:
(a) to regulate and control the sale, supply and consumption of liquor in a way that is
consistent with the expectations, needs and aspirations of the community,
(b) to facilitate the balanced development, in the public interest, of the liquor industry,
through a flexible and practical regulatory system with minimal formality and
technicality,
(c) to contribute to the responsible development of related industries such as the live
music, entertainment, tourism and hospitality industries.
(2) In order to secure the objects of this Act, each person who exercises functions under
this Act (including a licensee) is required to have due regard to the following:
(a) the need to minimise harm associated with misuse and abuse of liquor (including
harm arising from violence and other anti-social behaviour),
(b) the need to encourage responsible attitudes and practices towards the promotion,
sale, supply, service and consumption of liquor,
(c) the need to ensure that the sale, supply and consumption of liquor contributes to,
and does not detract from, the amenity of community life.

47. The Authority considers that the ground of complaint provided by subsection 139 (3) (h) of

the Act implicitly involves an element of fault, which is apparent when that subsection is read
in the context of section 139 as a whole and Part 9 of the Act.
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48. Part 9 of the Act is headed “Disciplinary Action”. According to the Butterworths Australian

Legal Dictionary (1997), the meaning of “disciplinary action” is "action taken in response to
misconduct or a breach of discipline". “Discipline” is defined as "the exercise of control by
instruction and punishment".
49. The Authority notes that Part 9 of the Act comprises only one aspect of the spectrum of

regulatory power that may be exercised against a liquor licensee under the Act.
50. Part 10 of the Act contains provisions for the criminal prosecution of offences against the

Act. Part 4 contains a range of more general administrative powers relating to licensing,
including (relevantly) the Authority’s power under 53 of the Act to impose, vary or revoke
licence conditions and the Director-General’s power under section 54 to impose, vary or
revoke licence conditions.
51. Those general condition-making powers give considerable scope to an administrator to

impose new licence conditions for the good management of a premises, if there is a
reasonable basis for doing so and having regard to the objects and considerations that are
prescribed by section 3 of the Act. There is no need for an applicant under section 53 or a
submission under section 54 of the Act to demonstrate some “fault” on the part of a licensee
giving rise to the identified regulatory concern.
52. The Authority notes that section 141 of the Act provides a range of potentially severe

sanctions that the Authority may impose upon a licensee, close associate or “interested
person” (as the case may be) should a ground of complaint be established.
53. Having regard to the objects of the Act in section 3, the Authority does not consider that it

was the intention of Parliament to expose a licensee to the prospect of serious penalty in the
absence of some identified element of fault in the complaint.
54. The circumstances demonstrating fault may vary from case to case and need not involve

something comparable to the level of criminality, but the circumstances should call for
"discipline" and not merely invite new measures that may result in the improved
management of a premises.
55. Unlike the Panthers Complaint, the Complainant in this case has squarely alleged that the

Licensee is at fault in a relevant sense, in that the incidents of violence recorded at the
Respondent Premises are said to demonstrate an inability on the part of the Licensee to
manage the risk of alcohol related harm.
56. However, that allegation has been made in a general manner - in essence, inviting the

Authority to draw inferences from the number of incidents of violence that have occurred
without explaining how the frequency of those events may, in whole or part, be attributed to
the acts or omissions of the Licensee.
57. The Complainant's Submission in Reply noted that 13 of the 18 reports on incidents of

violence included Police observations that the participants had intoxication levels ranging
from "slightly" to "well" affected. Had the Complaint demonstrated a case of frequently high
levels of intoxication among patrons on or leaving the premises, then that may tend to
establish fault on the part of the Licensee with regard to incidents of violence, but the
evidence of intoxication was not, in the view of the Authority, sufficient to make that
correlation in this case.
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58. The Authority is satisfied that the 18 incidents of violence cited in the Complaint have

actually occurred on the premises during the Relevant Period. The question is whether the
material and submissions relied upon by the Complainant demonstrates a degree of
culpability on the part of the Licensee to support a finding that the subsection 139 (3) (h)
ground of complaint has been established, and if so, what penalty is appropriate in the
circumstances.
59. Having considered all the material provided by the parties and the oral arguments made at

the Conference, the Authority is not satisfied that there has been demonstrated a requisite
degree of culpability on the part of the Licensee for the frequency of violence occurring on
the premises.
60. The Authority acknowledges that the purpose of the Act's disciplinary provisions is not

simply punitive, but directed towards the protection of the public.
61. There is clearly a level of violence occurring on the premises, but in the Authority's view

some explanation is required, as a matter of fairness to a respondent in disciplinary
proceedings, as to how that respondent is falling short of his or her obligations, above the
mere invitation to the Authority to draw inferences from the number of assaults reported on
the premises.
62. If the Authority is to impose new licence conditions under Part 9 of the Act, it does so in the

context of imposing “discipline” upon a licensee. A complainant should, in the Authority’s
view, establish a pattern of conduct or omissions that are less than one would expect of a
licensee. It may be open to the Authority, when determining a complaint, to draw certain
inferences from numbers of assaults recorded at a licensed premises but in relation to this
complaint, on the Authority's assessment of the material before it, no substantive case of
fault has been made out.
63. The Authority has considered the prospect that its interpretation of subsection 139 (3) (h)

may be wrong and that on a strict reading of the subsection no element of fault is required,
as a matter of law, for this ground to be established. The Authority has considered what
action it would have taken in those circumstances. The Authority considers that, even if the
Complaint can be made out in the absence of any substantive evidence of fault, that
absence is a significant factor that goes to the question of penalty. The Authority is satisfied
that it would, on the material before it, have exercised its discretion under section 141 of the
Act to not impose a penalty by reason of the incidents of violence that are identified in this
Complaint.
64. The Authority has considered the Supreme Court's decision in Wright, which was identified

by Mr Dean during the Conference as providing some support for the strict approach taken
by Police to subsection 139 (3) (h). Wright concerned the issue of whether it was
appropriate to attribute vicarious liability to a licensee by reason of the conduct of his
employees, in the context of a disciplinary complaint based upon subsection 68 (1) (d1) of
the Former Act, which concerned the irresponsible service of alcohol. That case is
distinguishable on the facts and is not authority on the correct approach to the interpretation
of subsection 139 (3) (h) of the Act, or the equivalent provision contained in the Former Act.
65. While not finding for the Complainant on subsection 139 (3) (h), the Authority has been

prompted by this Complaint to take action along the lines proposed by the Complainant,
albeit pursuant to section 53 of the Act. That separate action is discussed at the conclusion
of this letter.
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66. The Authority is satisfied that the Licensee has breached licence conditions in a total of 19

instances during the Relevant Period, as reported by the Complainant. The Authority notes
that 10 of those 19 incidents arose from the same event of failure by the Licensee to
produce a register holding the security certificates of 10 staff members on duty on the
relevant evening. The Authority notes that the Local Court has treated the relevant breaches
at the lower end of the spectrum in terms of their seriousness, attracting fines in the order of
$100 and in two cases the matters were dismissed by the Court pursuant to section 10 of
the Crimes Sentencing and Procedure Act 1999.
67. The Authority is satisfied that this ground of complaint has been established, but that the

Licensee has been adequately sanctioned by the Local Court for those breaches. In light of
the nature and seriousness of the breaches in question, the Authority has decided to
exercise its discretion under section 141 of the Act to not impose an additional disciplinary
sanction with regard to those breaches.
68. On the fitness and propriety of the Licensee to hold a licence, the Authority notes that it is

the Licensee's ability to manage licensed premises that is in issue. The Licensee partly
explained during the Conference and further explained in written submissions filed after the
Conference, those measures that he has introduced or will introduce to manage the risk of
alcohol related harm on the Respondent premises that go beyond the requirements of
Schedule 4 to the Act.
69. The Authority has considered the totality of the material submitted by the Complainant in this

matter and the character reference provided by the independent administrator of the
business and has given close consideration to the nature and circumstances of the
Licensee's breaches of his obligations under the Act.
70. The Authority notes discussion during the Conference between the Authority and officers

from the Alcohol Licensing Enforcement Command ("ALEC") division of the NSW Police to
the effect that the venue's risk profile, pursuant to the Escalated Licensing Operational
Response Model ("ELORM"), had improved in recent times, although it is clearly a premises
of concern to Police.
71. On balance, while the Complainant did have a reasonable basis to raise concerns about the

performance of the Licensee, the Authority is not satisfied that the Licensee is unfit to hold a
liquor licence.
Imposition and variation of licence conditions under section 53 of the Act
72. Notwithstanding the Complainant's failure to satisfy the Authority that the Licensee should

receive a disciplinary sanction by reason of the reported incidents of violence, the
Complainant has satisfied the Authority that all incidents of violence cited in the Complainant
did actually occur, and that a regulatory response is appropriate to reduce the risk of future
alcohol related violence.
73. At the conclusion of the Conference, the Authority placed the Licensee on notice, pursuant

to subsection 53 (4) of the Act, of its intention to impose new conditions requiring the
engagement of RSA Marshalls and the maintenance of a 1:50 ratio of security staff to
patrons on Wednesdays, Fridays and any other evenings when live entertainment is
provided.
74. The Authority was moved to exercise its powers under subsection 53 (1) (b) of the Act by

reason of the material presented by the Complainant in this Complaint.
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75. The Authority invited the parties to make post-Conference submissions in response to the

Authority's proposal. The Authority noted that the Complainant's proposed conditions made
reference to certain security policies of the former Director of Liquor and Gaming that are no
longer published and are, to the Authority's knowledge, under review by the now DirectorGeneral of Communities NSW. The Authority invited the parties to discuss the Authority's
proposal and, if possible, agree on the wording of the new conditions.
76. During May 2010 the parties communicated with each other on the terms of the Authority’s

proposed conditions and the parties also discussed varying certain existing licence
conditions to bring those conditions up to date with present business practices at the
premises. The parties filed final written submissions with the Authority detailing the extent to
which they had reached agreement on those conditions.
77. The Licensee consented to the Complainant’s proposed condition regarding compliance

with Police Crime Scene Preservation Guidelines and did not object to the Authority's
proposed imposition of new conditions regarding RSA Marshals and security staffing ratios,
but has suggested a slightly different form of words to the conditions proposed by the
Complainant.
78. The outstanding point of difference is that the Licensee proposes that most of the new or

varied conditions should only apply on those evenings when live entertainment is provided.
By contrast, the Complainant seeks that the new or varied conditions shall specifically
operate on each Wednesday and Friday evening, plus any other evening when live
entertainment is provided.
79. Noting that the evidence before the Authority indicates that Wednesday and Friday nights

are typically this venue’s busiest evenings and having considered the final submissions of
the parties, the Authority has decided to impose the new conditions numbered (i) to (iii)
below upon the licence of the Respondent pursuant to subsection 53 (1) (b) of the Act and
to vary existing conditions numbered (iv) to (xii) below pursuant to subsection 53 (2) (b) of
the Act, as follows:
(i) Immediately after the person in charge of the Licensed premises becomes aware of an
incident involving an act of violence causing an injury to a person on the premises, that
person must:
a. Take all practical steps to preserve and keep intact the area where the act of
violence occurred, retain all material and implements associated with the act of
violence in accordance with the Crime Scene Preservation Guidelines published
by NSW Police from time to time;
b. Make direct and personal contact with the Local Area Commander or his/her
delegate and advise the Commander or delegate of the incident; and
c. Comply with any directions given by the Commander or delegate to preserve or
keep intact the area where the act of violence occurred.
(ii) On Wednesday and Friday evenings and any other evenings when live entertainment is
provided one (1) RSA Marshall per 350 patrons or part thereof shall be employed to
patrol the internal sections of the Hotel, commencing at 9.30 pm and remaining on duty
until 3.00 am or until the last patron has left the venue and the venue is closed for
business. The second RSA Marshall must commence work within one (1) hour of patron
numbers first exceeding 350 patrons and shall remain on duty, regardless of whether
patron numbers stay above or below 350 patrons, until 3.00 am or until the last patron
has left the venue and the venue is closed for business. The Licensee shall ensure that:
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a. any person undertaking RSA Marshall duties has successfully completed an
approved RSA course;
b. any person undertaking RSA Marshall duties has the words “RSA Marshall”
prominently displayed on their attire;
c. any direction made by an RSA Marshall is enforced by all staff and is not over
ruled or rescinded unless done so personally by the Licensee or his or her
designated Operations Manager of the day;
d. any such decision to rescind or overrule a direction made by an RSA Marshall
will be documented in the venue’s incident register.
(iii) One (1) security person for every fifty (50) patrons shall be employed on Wednesday and
Friday nights and any other night on which live entertainment is provided from 9.30 pm
until the last patron has left the hotel, to patrol and control the inside of the hotel
premises.
(iv) No patron is to be admitted to the hotel after 1.00 am on Thursday and Saturday
mornings and after 1.00 am following any night on which live entertainment is provided.
(v) The sale and supply of liquor in the hotel is to cease at 2.30 am on Thursday and
Saturday mornings and at 2.30 am following any night on which live entertainment is
provided.
(vi) Musical entertainment is to cease at 2.30 am on Thursday and Saturday mornings and at
2.30 am after any evening on which live entertainment is provided.
(vii) The licensee shall install and maintain closed circuit television and video surveillance
cameras and recorders to monitor and record the main entrances, bar and entertainment
area while the hotel is open for business and for half an hour after closure.
(viii) On Wednesday and Friday nights and any other night on which live entertainment is
provided security guards are to be engaged from 9.30 pm until 3.30 am to continually
patrol Station Street, Union Road and High Street and continually patrol the Union Lane
car park which includes the first section between Station Street and the access ramp to
the upstairs car park and the next section of car park which extends west of the ramp.
The security guards must also patrol the southern and northern footpath on Union Road
adjacent to the car park. One (1) security guard will secure and patrol the part-time taxi
zone in Station Street, Union Road and Union Lane. The taxi zone must be secured from
11.30 pm to 3.30 am.
(ix) The Licensee will utilise the courtesy bus service for patrons on Wednesday and Friday
nights and any other night on which live entertainment is provided. This service shall
commence two (2) hours before closing time and conclude when all patrons have been
cleared from the vicinity after the hotel has closed.
(x) Any advertising for the activities of the hotel on Wednesday or Friday nights and any
other night when live entertainment is provided must disclose that the venue provides a
courtesy bus service.
(xi) All security personnel performing duties on Wednesdays, Fridays and any other night on
which live entertainment is provided must, if working outside the venue, wear an orange
coloured luminous vest. All vests are to have an identifying number embroidered on the
front. The numbers are to be no less than 75mm in height and clearly visible.
(xii) On any night on which the hotel provides live entertainment there will be a minimum of 7
security personnel present at the premises from 9.30 pm until one half an hour after the
close of business.
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80. The above new or varied licence conditions shall commence effect on the date of this letter.

REVIEW RIGHTS
81. Section 144 of the Act provides that an application for review of the decision under section

141 of the Act may be made to the Administrative Decisions Tribunal of New South Wales
(“ADT”). Such application may be made by the person against whom any disciplinary action
is taken by the Authority in relation to the Complaint, or by the Complainant.
82. While the Authority's determination of a disciplinary complaint is subject to merits review by

the ADT, its decision to impose or vary licence conditions under section 53 of the Act is not.
83. An application for review must be made in the manner and form prescribed by the ADT,

within 28 days of the day on which the applicant for review was notified of this decision. For
more information contact the Registry of the ADT at Level 15, 111 Elizabeth Street, Sydney
NSW 2000.

Yours sincerely

Chris Sidoti
Chairperson
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