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“Showgirls”, Kings Cross
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WOOLAHRA 2025
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tschwartz@bsv.com.au
Cc
Murp1don@police.nsw.gov.au
alec@police.nsw.gov.au
Darren.duke@olgr.nsw.gov.au

11 January 2012
Dear Ms Downie
Application for Review regarding a decision made by a delegate of the Director General of the
Department of Trade and Investment, Regional Infrastructure and Services to impose
conditions upon the liquor licence for Showgirls, Kings Cross.
BACKGROUND
1. I refer to an application for review dated 17 October 2011 (“Review Application”) made

under section 153 of the Liquor Act 2007 (“Act”) by you in your capacity as licensee of
the licensed premises known as “Showgirls” located at 41 Darlinghurst Road, Kings
Cross, licence number LIQO624002107 (“Premises”).
2. The venue has an on premises liquor licence with an extended trading authorisation

that enables it to trade 22 hours per day from Monday to Friday and 24 hours per day
on Saturday and Sunday. The designated primary purpose of the licensed business is
that of a theatre/public entertainment venue, which primarily involves strippers/table
dancers.
3. The Review Application concerns a decision made by Mr Barry Buffier, Deputy Director

General (“Delegate”) under section 54 of the Act (“Reviewable Decision”). A copy of the
Reviewable Decision is attached.
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4. The Reviewable Decision is undated but according to information provided by your

solicitor, Mr Schwartz, the Reviewable Decision was first communicated to Mr Schwartz
on 6 October 2011. The Authority is satisfied that the Review Application was made
within 21 days of the date of the decision, which the Authority has taken to be 6
October 2011.
5. The Reviewable Decision imposes 11 new conditions upon the licence of the Premises.

The Review Application concerns only the new condition numbered “8” in the
Reviewable Decision, which states:
At any time that the licensed premises is trading and the licensee is not present on
the premises, then the licensed premises must be under the supervision of a person
who has been approved as supervisor by NSW Police as having at least two years
experience in working as a supervisor within a licensed venue and satisfying a
probity check.
(“Condition 8”).
6. The Review Application as it was initially framed requests that the Authority revoke or,

in the alternative, vary the wording of Condition 8. The Review Application further
requests that the Authority direct, under section 153 (3) of the Act, that the operation
of Condition 8 be stayed until such time as the Authority finally determines the Review
Application (“Stay Application”).
7. The Delegate had determined that Condition 8 would commence effect on 20 October

2011. On 18 October 2011 the Authority decided to grant the Stay Application and the
Authority’s decision on the Stay Application was notified to the Review Applicant, Kings
Cross Police and the Office of Liquor Gaming and Racing’s (“OLGR”) Compliance Section
on 20 October 2011.
DETERMINATION
8. The Authority considered this matter at meetings convened on 6 December 2011 and 21

December 2011. As notified to Mr Schwartz by email on 22 December 2011 and to Kings
Cross Police on 23 December 2011, the Authority has decided to vary Condition 8 so
that it shall instead read:
At any time that the licensed premises is trading and the licensee is not present on
the premises the licensed premises must be under the supervision of a person
("Supervisor") of whom:
(a) Prior to commencement of duties, the licensee has notified the Local Area
Commander of Kings Cross Police that the Supervisor may be supervising or
managing the premises from time to time and has provided the Local Area
Commander with a National Police Certificate for the Supervisor that does not
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pre-date the initial commencement of the Supervisor's duties by more than 6
months.
(b) The licensee has verified and shall maintain documentary evidence on the
premises that the Supervisor has at least:
(i)
(ii)

12 months prior experience working as a supervisor or manager of a late
trading licensed premises, or
12 months prior experience working on the premises under the supervision
of the licensee or another Supervisor.

(c) Notwithstanding sub-condition (b), the licensee may appoint as a Supervisor Mr
Mr Constantinos Tsigaropoulos (date of birth 26 March 1969) and Ms
Aleksandra Tosic (date of birth 18 May 1983) whether or not those persons
satisfy the requirements of sub-condition (b), provided that the licensee complies
with the requirements of sub-condition (a) with respect to those two persons on
or before 1 February 2012.
For the purposes of this condition "Supervisor" means a person who is appointed by
the licensee, either verbally or in writing, to have the responsibility and authority to
manage the premises, its staff and contractors in the absence of the licensee and
who shall supervise the activities of the licensed business to ensure that the licensed
premises, its staff and contractors comply with the Act.
9. This determination commences effect at 12.01 am on 1 January 2012 when the Stay of

the Reviewable Decision shall expire.
LEGISLATION
10. When determining the Review Application the Authority should have regard to the

objects of the Act and must turn its mind to those statutory considerations that are
prescribed by section 3 (2) of the Act:
3 Objects of Act
(1) The objects of this Act are as follows:
(a) to regulate and control the sale, supply and consumption of liquor in a way that is
consistent with the expectations, needs and aspirations of the community,
(b) to facilitate the balanced development, in the public interest, of the liquor industry,
through a flexible and practical regulatory system with minimal formality and
technicality,
(c) to contribute to the responsible development of related industries such as the live
music, entertainment, tourism and hospitality industries.
(2) In order to secure the objects of this Act, each person who exercises functions under this
Act (including a licensee) is required to have due regard to the following:
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(a) the need to minimise harm associated with misuse and abuse of liquor (including
harm arising from violence and other anti-social behaviour),
(b) the need to encourage responsible attitudes and practices towards the promotion,
sale, supply, service and consumption of liquor,
(c) the need to ensure that the sale, supply and consumption of liquor contributes to,
and does not detract from, the amenity of community life.
11. The Director General’s power to impose, vary or revoke a licence condition is provided

by section 54 of the Act:
54 Director-General may impose, vary or revoke licence conditions
(1) Without limiting the power of the Director-General to impose conditions on a licence
under any other provision of this Act, the Director-General may impose conditions on a
licence for such reasons, or in such circumstances, as the Director-General considers
necessary or appropriate.
(1A) The conditions that may be imposed by the Director-General on a licence include, but
are not limited to, conditions:
(a) prohibiting the sale or supply of liquor on the licensed premises before 10 am or after
11 pm (or both), and
(b) restricting the trading hours of, and public access to, the licensed premises.
(2) The Director-General may, on application by the licensee or the Commissioner of Police
or on the Director-General’s own initiative:
(a) vary or revoke a licence condition that has been imposed by the Director-General
under this section or any other provision of this Act, or
(b) vary or revoke a licence condition:
(i) relating to the trading hours of any licensed premises, or
(ii) relating to licensed premises situated wholly or partly in the precinct to which a
precinct liquor accord applies or in an area to which a community event liquor accord
applies,
that has been imposed (or taken to have been imposed) by the Authority.
(3) The Director-General must not impose a condition on a licence under this section, or vary
or revoke a condition otherwise than on the application of the licensee, unless the
Director-General has:
(a) given the licensee a reasonable opportunity to make submissions in relation to the
proposed decision, and
(b) taken any such submissions into consideration before making the decision.
(4) The power of the Director-General to impose conditions on a licence under this section, or
to vary or revoke a condition, may also be exercised in relation to any authorisation to
which section 51 applies that is held in relation to the licence concerned.
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(5) Except in the case of a condition imposed under subsection (1A) or in the case of the
variation or revocation of a condition referred to in subsection (2) (b), this section does
not authorise the Director-General:
(a) to impose a condition that is inconsistent with a condition that has been imposed by
the Authority or is imposed by this Act or the regulations, or
(b) to vary or revoke a condition of a licence that has been imposed by the Authority or is
imposed by this Act or the regulations.
12. Section 54(5) provides that conditions imposed by the Director General must not be

inconsistent with conditions imposed by the Act or Regulations, and must not be
inconsistent with any conditions that have been imposed by the Authority, except for
conditions imposed by the Director General under section 54(1A) or conditions varied or
revoked under section 54(2)(b) that either restrict the hours for the sale of liquor or
restrict the trading hours of the premises.
13. Section 153(1) of the Act confers upon the Authority jurisdiction to review those

categories of decisions made by the Director General that are listed under subsection
153(1) of the Act. They include, per subsection 153(1)(a):
(a) a decision to impose a condition under section 54 (Director-General may impose, vary or
revoke licence conditions)
14. Section 153(4) provides the Authority’s powers upon review:
(4) In determining an application for review under this section, the Authority may:
(a) confirm the decision the subject of the application, or
(b) vary the decision, or
(c) revoke the decision.

MATERIAL BEFORE THE AUTHORITY
15. Shortly after receiving the Review Application the Authority requested officers working

within OLGR to provide the Authority with a copy of all material that was before the
Delegate at the time that the Reviewable Decision was made. The OLGR officers have
provided the Authority with the following documents from the relevant OLGR file:





NSW Police Submission seeking the imposition of fourteen new licence
conditions upon the Premises by the Director General, filed with OLGR on 28 July
2011 (“Initial Police Submission”)
Letter from Ms Elizabeth Tydd, OLGR, to the licensee dated 23 August 2011
requesting that the licensee make submissions in response to the Police
Submission and enclosing a list of 11 draft conditions that the Delegate was
contemplating imposing upon the licence (“Delegate’s Draft Conditions”)
Licensee’s Submission to Ms Elizabeth Tydd dated 12 September 2011 in
response to the Delegate’s Draft Conditions
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Police Response to the Licensee’s Submission on the Delegate’s Draft Conditions
dated 22 September 2011
the Reviewable Decision.

16. The Authority also has before it the following material submitted during the course of

the Review:





Review Application and legal submission filed by the Review Applicant on 17
October 2011
Police submission to the Authority in response to the Review Application dated
26 October 2011
Submission from the Review Applicant in reply to the Police response dated 9
November 2011
Emails to the Authority from Counsel for the Police and the Review Applicant,
both dated 14 December 2011, detailing the parties’ final proposals for the
variation of Condition 8, following discussions held at the Authority’s premises
on that date.

The Initial Police Submission
17. The Initial Police Submission describes the events leading to the seizure by Police on 20

May 2011 of 30.75 grams of cocaine in small resealable bags from the office of the then
manager of Showgirls, Mr John Gabriel (aka Khaled Mohamad Harmouch, aka Kevin
Hawa and aka Kolid Hammoshe).
18. The Authority notes that Mr Gabriel was not an “approved manager” (that is, a person

approved by the Authority under section 66 of the Act to have regulatory responsibility
for a licensed premises when the licence is held by a corporation) but a manager in the
generic sense - that is, a person appointed by the licensee (being a natural person) to
supervise the staff and the operation of the business in the licensee’s absence.
19. Police allege that Mr Gabriel has been selling cocaine from the Premises for the

previous 12 months from the manager’s office and that the door man, Mr Lavers, was
involved with this conduct.
20. Both Mr Gabriel and Mr Lavers have been arrested and charged and are being

prosecuted for alleged drug supply offences allegedly committed on the Premises,
contrary to the Drug Misuse and Trafficking Act 1985. As part of the Initial Police
Submission, Police have provided the Director General with a substantial amount of
documentary, photographic and forensic evidence detailing the case for the
prosecution.
21. While those prosecutions await hearing, Police have requested the Director General to

impose 14 proposed licence conditions by reason that these conditions:
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“may help deter the frequent ongoing supply of prohibited drugs on the licensed Premises
as there is a clear public interest in preventing licensed premises from being used for such
criminal purposes.”
22. Eight of the 14 conditions proposed by Police concern the preparation and maintenance

of a Plan of Management for the Premises, including a drug prevention policy, while two
of the proposed conditions specifically exclude Mr Gabriel and Mr Lavers from entry to
the Premises.
23. Relevantly to the Review Application, the Initial Police Submission proposed that the

following four conditions be imposed upon the licence to ensure the adequate
supervision of the Premises at times when the licensee is not present:
“Venue under immediate supervisory control of a specified manager
8. If at any time the premises are trading and the licensee is not present on the
premises, then the premises must be under the supervision of a person who has been
approved as a manager by the Casino Liquor and Gaming Control Authority.
9. Such person cannot be appointed as manager of licensed premises if at the time of
the appointment the person already holds an appointment as manager of other licensed
premises.
10. A notification of the appointment of a manager must give the name, address and
date of birth of the person appointed and must be signed by the appointee as evidence
of consent to his or her appointment as manager
11. The licensee or a manager approved by the Authority must be present on the
licensed premises at all times when extended trading hours are exercised.”
24. Police submit that the licensee has informed Police that she works three nights per

week – Sunday, Monday and Tuesday. The licensee informs Police that on a typical
Friday and Saturday night the Premises employs a total of 24 dancers, 3 waitresses, two
security guards and one manager.
25. It is apparent that the Delegate has compressed proposed conditions 8 to 11 of the

Initial Police Submission into what is now Condition 8 of the Reviewable Decision.
26. For reasons that are not articulated in the Reviewable Decision, the Delegate has added

a further requirement into Condition 8 that, whenever the Premises trades in the
absence of the licensee, the Premises must be under the supervision of a person who
has been:
“approved as supervisor by NSW Police as having at least two years’ experience in
working as a supervisor within a licensed venue and satisfying a probity check.”
[Emphasis added]
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THE REVIEW APPLICATION
27. On 17 October 2011 the Authority received the Review Application, which comprised an

Application for Review form signed by licensee and dated 16 October 2011, and a
detailed legal submission made by Mr Schwartz dated 17 October 2011. Also enclosed
were copies of the above mentioned correspondence between the licensee and OLGR
that preceded the Reviewable Decision.
28. Briefly, while the Review Applicant does not contest ten of the eleven conditions that

were imposed by the Delegate, the Review Applicant raises the following concerns with
the practical implementation of Condition 8:
(i) What will be the criteria required by NSW Police for approving managers?
(ii) What is the appropriate experience for the role of a manager?
(iii) If a person has two years’ experience in licensed premises, will they (subject to
probity) be deemed satisfactory to manage the Premises?
(iv) If appointment is subject to a criminal record check, what matters would
disqualify a person from being appointed? Will the common law principles
regarding fitness and propriety to hold a licence apply?
(v) As for approved training, what course would be required to be performed?
(vi) How long will NSW Police take to approve a proposed manager?
(vii) Who will have the final say within the NSW Police force?
(viii) What documents must be provided by a proposed manager?
(ix) How will the approval be recorded? As a licence condition? This would require
the Authority or Director General to impose that condition. If so, will that
decision be subject to review?
29. The Review Applicant’s substantive concern with Condition 8 is whether she will be able

to source sufficient prospective “managers” who may satisfy the requirements of Police,
and whether those of her current staff who have previously “managed” the Premises in
her absence may no longer be able to do so and might have to lose their jobs.
30. The Review Applicant contends that if Condition 8 requires that persons managing the

Premises have two years’ prior experience managing a similar type of licensed venue
(that is, a strip club/table dancing venue) then that will be a “very limited pool” of
potential employees.
31. The Review Applicant questions how Condition 8 would prevent the re-occurrence of

the type of incidents that prompted the Initial Police Submission to the Director
General. Mr Schwartz contends that both of the staff members who were arrested in
May 2011 would be likely to have been approved by the Authority or the Director
General had they been required to submit for approval by those regulators.
32. Mr Schwartz challenges the legality and the merits of Condition 8 on the following

bases:
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(i)
(ii)

(iii)

(iv)

(v)

(vi)

(vii)
(viii)

(ix)

(x)

(xi)

(xii)

Condition 8 is different to conditions 8-11 as proposed in the Initial Police
Submission to the Director-General.
The Delegate has, of his own motion, designated Police to be the
“approving body” for any supervisors of the Premises even though Police
have not sought this role.
To Mr Schwartz’s knowledge, no condition of this type (giving Police the
power to approve employees) has ever been imposed by a licensing body
in NSW.
While Police are entitled to participate in licensing decisions, and must be
consulted on certain applications for new liquor licences, they are not
designated as the approving body for the grant of licences or other
approvals under the Act.
It is imprudent to put Police in the position of an approving body, which
is properly the legislative function of the Authority. To purport to do so
by way of a licence condition is ultra vires the Act.
Parliament has made significant provisions in the Act for the regulation of
“close associates” of licensees. The Authority has the power to take
disciplinary action against close associates under section 141 of the Act if
it receives a complaint under section 139 of the Act.
The role of Police under the Act is to bring matters to the attention of the
Authority, not to make final decisions on licensing matters.
If the real concern of Police is that the Premises is properly managed at
such times when the licensee is not present, then one way to do this
would be to base the criteria for the approval of “managers” upon those
criteria under the Act that apply to “approved managers” – that is, there
would be no need to undertake any training course other than RSA
training, and there should be a requirement for the submission of a
National Police Certificate. This procedure should be administered by the
Authority, not by Police, and could be facilitated by the proposed
manager submitting an application for a National Police Certificate form
to the Authority.
Previous inquiries into liquor regulation in NSW - including the (1997)
Wood Royal Commission and the (1951) Inquiry into Liquor Laws in NSW
- have identified the potential for Police corruption to arise from the
administration of liquor and gaming legislation.
While no allegation is made against current officers of the Kings Cross
Local Area Command, were Condition 8 to stand it would lead to an
environment that offers a “temptation and opportunity” for Police
corruption in Kings Cross.
The (2002) Report by the Police Integrity Commission and the NSW
Ombudsman contains a detailed history of police corruption before and
after the Wood Royal Commission, with numerous references to
premises in Kings Cross, which remains an area of close attention from
regulatory authorities.
The (2001) National Drug and Alcohol Research Centre Technical Report
No 123 noted that licensing has traditionally been a high risk area for
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Police corruption and that the call to increase licensing Police may
require mechanisms for minimising possible corruption.
33. The Review Applicant submits that Condition 8 should be revoked. In the alternative,

the Review Applicant proposes that Condition 8 be varied to read as follows:
The licensee is to arrange to meet with the relevant Police officers in charge of liquor
licensing, the Crime Manager and any other members of the Kings Cross Local Area
Command, nominated by its Superintendent, to discuss and consider the conditions
endorsed upon the Licence and the licensee will comply with any reasonable request in
relation to matters concerning the operation of the premises. These meetings are to be held
(subject to the availability of the parties) at least on a monthly basis.

THE POLICE RESPONSE TO THE REVIEW APPLICATION
34. At the commencement of the Police Submission to the Authority dated 26 October 2011

Police state:
“As explained by the Applicant, Police did not intend to be the approving body in this
matter in relation to the appointment of a manager at the premises. Police have only
sought the ability to conduct probity on a managerial appointment and to notify the
Authority of the suitability of the applicant.”
[Emphasis added]
35. Police make the following contentions in support of maintaining a licence condition that

requires the supervision of the Premises in the absence of the licensee:
(i) Drug use and supply on the premises pose a risk to public health and safety;
(ii) Three dancers at the venue were recently detected with drugs on their person,
two of whom have been prosecuted;
(iii) The dancers employed at the venue are vulnerable persons, some of whom are
drug dependent and or work in the sex industry;
(iv) The Premises is a high risk venue by reason of the long trading hours, its
location and the potential for alcohol related disturbance and drug use;
(v) Such Premises require proper management and yet the Premises has not been
receiving proper management or the licensee has been turning a blind eye to
drugs on the Premises;
(vi) 30.75 grams of cocaine and $30,000 in cash were found on the Premises during
the May 2011 Police operation;
(vii) Police are concerned that there may be a deficiency in the current Act with
regard to the regulation of “managers” who are not “approved managers”;
(viii)Police are concerned that the disciplinary provisions of the Act may not apply
to those employees of the premises who do not qualify as “close associates”
within the meaning of section 5 of the Casino Liquor and Gaming Control
Authority Act 2007;
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(ix) Police acknowledge that any conditions imposed by the Authority should not be
ultra vires the Act;
(x) Police submit that the Authority should consider implementing proposed
conditions 8-11 as they were framed in the Initial Police Submission.
36. In support of their 7 page cover submission Police have provided the following evidence

or other material:









Annexure 1 - COPS Report E42188717 (report of Police observations of a female
person intoxicated and apparently on drugs convulsing in the toilets)
Annexure 2 - Facts Sheet H43882410 (regarding the prosecution of a female
employee of the licensed business for possession of Xanax without a
prescription)
Annexure 3 - Facts Sheet H44839631 (regarding the prosecution of female
employee of the licensed business for possession of 0.99 grams of
methamphetamine or “Ice”)
Annexure 4 - COPS Report E47165986 (report of a female employee of the
licensed business detected by a Police drug dog to have cocaine residue on her
person – no further action apparently taken)
Annexure 5 - Police Record for an employee of the licensed business at the
licensed Premises showing (spent) Children’s Court convictions and pending
prosecutions for alleged offences
Annexure 6 - Police Record for another employee of the licensed business
showing prior convictions
Annexure 7 - Facts Sheet H7265581 (detailing the prosecution of a person with
an interest in the licensed business for attempted bribery of a Police officer in
1998)
Annexure 8 - Police Record for a person with an interest in the business
conducted at the Premises.

REPLY BY THE REVIEW APPLICANT TO THE POLICE SUBMISSION
37. In a submission dated 9 November 2011, Mr Schwartz makes the following final

submissions in reply to the Police Submission of 26 October 2011:
i) Condition 8 as it is presently worded is unenforceable. Neither Police nor the
Director General has apparently had the benefit of any legal advice when
proposing or drafting the licence conditions in this matter.
ii) The Authority does not have the power to impose a condition in the terms of
Condition 8, nor do Police have the power under the Act to “approve” a
supervisor of the Premises, as required by Condition 8.
iii) If, in the alternative to exercising its review powers under section 153, the
Authority intends to exercise its power under section 53 of the Act to impose a
licence condition, the Authority should first give notice to the licensee as to the
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terms of any proposed condition, to give the licensee a reasonable opportunity
to respond pursuant to section 53(4) of the Act.
iv) The licensee accepts that Police are concerned that the Premises be properly
managed in the licensee’s absence. However, Police have not made a serious
effort to provide a solution to their concerns. The undercover operation
conducted at the Premises with attendant media coverage during May 2011
was a “publicity stunt”.
v) There is no evidence or accusation against the owners of the business, the
licensee nor any other staff member other than the former manager and door
man of the Premises.
vi) The licensee has fully cooperated with Police. The two men who were arrested
by Police have been barred from the Premises. The licensee denies turning a
“blind eye” to drugs on the Premises.
vii) Police are aware that since May 2011 the licensee and a director of the
company that owns the licensed business have spent more time on the
Premises than was previously the case.
viii) Apart from that episode, the Premises does not attract Police attention on a
regular basis; the licensee does not have a long record of offences; there have
been no issues with the owner of the Premises and the Premises is not a
“declared premises” under Schedule 4 to the Act by reason of the frequency of
acts of violence committed on the Premises.
ix) There is no suggestion that either the licensee or the business owner is not a fit
and proper person to hold a licence or be a close associate of a licensee
respectively. They have cooperated with the recent Police investigation and
participate in the local liquor accord and communicate with the Kings Cross
Local Area Command on a regular basis.
x) In the same way that Police have requested the Director General to impose
conditions under section 54 of the Act that specifically ban Mr Gabriel and Mr
Lavers from the Premises, it would be open to them to do so for any other staff
member who may be of concern to them in the future should they have reason
to do so.
xi) The licensee was not previously in a position to know the criminal records of Mr
Gabriel and Mr Lavers but, even if those two men had been the subject of a
probity check of the kind now contemplated by Condition 8, their previous
record would not have led to them to be rejected for employment at the
Premises. Aside from the current charges, Mr Lavers had no prior drug offences.
Aside from the current charges, Mr Gabriel had only driving offences, and
offences involving common assault and affray.
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xii) The Act does not provide any mechanism for the regulatory approval of ordinary
staff members at licensed premises. The licensee should not be put in a position
where she is required to submit the names of staff for approval in advance of
those persons being so employed when that requirement is not supported by
any legislation.
xiii) When executing the search warrant in May 2011, Police found around 31 grams
of cocaine apparently under the control of Mr Gabriel and $100 in traced cash
notes used by undercover Police in drugs transactions. The remaining $29,900
of the $30,000 found in the safe was returned by Police to the business.
xiv) The licensee does not make any allegation against Kings Cross Police, but makes
the general observation that Police should not be placed in a “potentially
compromising” position of having to make decisions on the employment of
persons at licensed premises in Kings Cross.
xv) Police appear to acknowledge that the provisions of the Liquor Act 1982 which
required the appointment and notification of “managers” to supervise Kings
Cross late trading premises in the licensee’s absence were intentionally not
included when Parliament enacted the current Act.
xvi) The disciplinary provisions contained in section 139 of the Act apply to
licensees, approved managers and close associates, but do not apply to other
people. What is now suggested is that other categories of staff members should
be pre-approved by Police.
xvii) The definition of “close associate” in section 5 of the Casino Liquor and Gaming
Control Authority Act 2007 does not extend to all staff who are engaged or
employed at licensed premises. It was never the intention of Parliament that all
staff, whether employed in a supervisory capacity or otherwise, be preapproved in order to occupy their position.
xviii) Police acknowledge in their submissions made in response to the Review
Application that any conditions imposed upon a liquor licence should not be
ultra vires the Act and should be in terms that are enforceable. However, the
approval of managers can only occur pursuant to the applicable powers under
the Act, and the Act only allows the Authority to approve a manager in the case
of a corporate licensee, who must appoint a natural person to be responsible
for the operation of the premises.
xix) The Review Applicant submits that there is “no condition that the Authority may
impose” that requires staff members other than a licensee or an approved
manager to undergo probity checks and approval by the Police.
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xx) The powers of the Police and the Director General to have input into a licensing
decision are limited to circumstances where a fresh application for a licence has
been made under Division 1 of Part 4 of the Act. Additionally, those law
enforcement agencies may initiate a disciplinary complaint under Part 9 of the
Act if there are justifiable grounds for doing so.
xxi) In all other circumstances, procedural fairness must be accorded and a decision
regarding the appointment of a supervisor or manager of the Premises cannot
be based upon a unilateral decision made by Police to reject a person pursuant
to what Police consider to be the appropriate course of action following a
probity check.
FURTHER CONSULTATION WITH THE PARTIES
38. After preliminary consideration of the matter, on 8 December 2011 the Authority wrote

to Mr Schwartz and Senior Sergeant Donna Murphy of Kings Cross Police advising that,
while the Authority was yet to finally determine the matter, it was minded to vary
Condition 8 as follows:
8. At any time that the licensed premises is trading and the licensee is not present on the
premises the licensed premises must be under the supervision of a person
("Supervisor") of whom:
(a) Prior to commencement of duties, the licensee has notified the Local Area
Commander of Kings Cross Police that the Supervisor may be supervising or
managing the premises from time to time and has provided the Local Area
Commander with a National Police Certificate for the Supervisor that does not predate the initial commencement of the Supervisor's duties by more than 6 months.
(b) The licensee has verified that the Supervisor has at least two years’ documented
experience working as a supervisor or manager of a late trading Hotel, Registered
Club, nightclub or a similar type of venue to the Premises.
For the purposes of this condition "Supervisor" means a person who is appointed by
the licensee either verbally or in writing to have the responsibility and authority to
manage the premises, its staff and contractors in the absence of the licensee and who
shall supervise the activities of the licensed business to ensure that the licensed
premises, its staff and contractors comply with the Act.

39. On 14 December 2011 the Review Applicant, Mr Schwartz, Senior Sergeant Murphy and

Mr Michael Spartalis (counsel for Police), met at the Authority’s premises to discuss this
proposal.
40. Shortly after the meeting, Counsel for Police indicated, in a brief email to the Authority,

that any person to be appointed as a supervisor should have 18 months prior
experience at any “late trading licensed premises” or, in the alternative, 6 months
experience at this Premises while working under the supervision of the licensee. Police
were otherwise in agreement with the Authority’s proposed variation of Condition 8
and accepted the licensee’s proposal that two currently serving supervisors who had
managed the Premises in the absence of the licensee since May 2011 be exempt from
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the prior experience requirement, provided that the licensee be required to submit
National Police Certificates for both of those staff members.
41. Later on that day (14 December 2011), the Review Applicant’s solicitor Mr Schwartz

sent an email to the Authority framing the Review Applicant’s revised proposal for the
variation of Condition 8, following consultation with his client and the business owner.
42. The Review Applicant agreed to a condition requiring that a supervisor be appointed in

the licensee’s absence, and that the licensee shall be required to furnish a National
Police Certificate to local police in respect of any proposed supervisor. The Review
Applicant proposed that the required period of prior employment for any proposed
supervisor be 12 months served at any late trading licensed premises or, in the
alternative, 3 months if the proposed supervisor is a staff member who has been
trained by the licensee while working at the Premises.
43. The Review Applicant further proposed that the two current staff members, Mr

Tsigaropoulos and Ms Tosic, be allowed until 21 January 2012 to furnish National Police
Certificates (to allow sufficient time for those applications to be processed by Police).
44. The Review Applicant submitted that the varied Condition 8 not commence effect until

21 March 2012, to give the licensee more time to recruit further supervisors, should a
situation arise when the two current staff members not be available to relieve the
licensee.
COMMENT
45. While section 66 of the Act requires the appointment of an “approved manager” to be

responsible for licensed premises in circumstances when the licence holder is a
corporation, the Act does not require the pre-approval of any other staff members,
including those staff who may be appointed to “manage” (in the generic sense) licensed
premises when the licensee is a natural person and is not on the premises.
46. It is not in dispute that the Review Applicant/licensee is a single mother of four young

children who resides in Western Sydney, some considerable distance from the Premises.
While the Review Applicant submits (and the Authority accepts) that she has been on
the Premises more frequently than was the case prior to the May 2011 arrest of the
former manager Mr Gabriel, it is common ground, and the Authority accepts, that the
Review Applicant cannot be expected to be on the Premises at all times when the venue
is trading.
47. As noted above, the Premises is licensed to trade 22 hours per day from Monday to

Friday and 24 hours per day on Saturday and Sunday.
48. Mr Schwartz is correct when he observes, on behalf of the Review Applicant, that the

Act contains no equivalent provisions to sections 69EA to 69EC of the former Liquor Act
1982, which required all licensed premises in the “special area” of Kings Cross to notify
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the former Licensing Court of the name, date of birth and contact details of a “manager”
who shall be appointed by the licensee.
49. Section 101(4) of the Liquor Act 1982 imposed a condition upon all licensed premises in

Kings Cross that do not have a corporate licensee providing that the licensee is
responsible for the personal supervision and management of the conduct of the
licensed business, except during any period when an appointed manager has that
responsibility.
50. The decision not to carry forward these provisions to the new Liquor Act 2007 means

there is no longer any uniform legislative requirement for those licensed premises in
Kings Cross whose licences are held by a natural person to appoint, and to notify the
appointment of, a “manager” to be responsible for the premises in the licensee’s
absence.
51. Mr Schwartz is also correct when he observes that the Act regulates the fitness and

propriety of licensees, “approved managers” and “close associates” in that disciplinary
action may be taken to disqualify those persons from the industry should there be
grounds for complaint under section 139 of the Act.
52. However, depending upon their position and degree of interest (if any) in the licensed

business, an ordinary employee who is given the responsibility of supervising licensed
premises may or may not qualify as a “close associate” and hence may not be liable to
be named as a respondent to a disciplinary complaint.
53. In the Authority’s view, to the extent that the Reviewable Decision purports to confer,

by way of a licence condition, a function upon Police of “approving” the appointment of
future supervisors of the Premises, the decision is not supported.
54. Condition 8 purports to confer the approval function in terms that are so uncertain that

the condition is arguably void for uncertainty, pursuant to the principles discussed by
the High Court of Australia in King Gee Clothing Company Pty Ltd v Commonwealth
(1945) 71 CLR 184.
55. Condition 8 does not identify the procedure or the criteria by which Police shall, in

practice, determine whether or not a supervisor shall be “approved” after receiving the
result of a “probity check”.
56. Furthermore, from a policy perspective, a condition that renders the appointment of

the supervisors or managers of any licensed premises to be subject to local Police
“approval” would seem, on its face, contrary to the separation of licensing and
enforcement functions that is provided by the Act as a whole.
57. Under the Act, the Authority is conferred with the power to grant licences and other

authorisations, while compliance and enforcement functions are shared between the
Director General and Police.
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58. The Act expressly provides for Police to be consulted on the making of certain licensing

decisions. Police are also empowered to initiate disciplinary complaints. But nowhere in
the Act do Police have the power to actually determine licensing matters.
59. While the Review Applicant does not suggest that there is any issue with currently

serving officers at the Kings Cross Local Area Command, Mr Schwartz properly identifies
a wider policy concern - that Police officers may potentially become compromised by
administrative arrangements that confer upon them the function of “approving” who
may or may not be employed to manage licensed premises.
60. The scope for official corruption to arise in a licensing context, particularly in a late

trading entertainment precinct like Kings Cross, has been well documented in the major
reports and inquiries that have been cited by Mr Schwartz in his submissions.
61. Nevertheless, in the Authority’s view, the Initial Police Submission provides a reasonable

evidentiary basis for finding that it is necessary, in the particular circumstances of this
venue, to impose a new licence condition mandating that an appropriate supervisor be
appointed by the licensee to be responsible for the Premises at such times when the
Premises is trading and the licensee is absent.
62. The Authority has considered all the material before it and relevant provisions of the Act

- including the condition making powers of the Director General under section 54,
section 11 of the Act (which concerns licence conditions generally) and the statutory
objects and considerations that are set out under section 3.
63. In the Authority’s view the Director General (and the Authority upon review) has the

power to impose a condition requiring the licensee to appoint a supervisor to be
responsible for specified licensed premises in circumstances such as this, when there is
a reasonable evidentiary basis for taking this regulatory action.
64. While the legislation no longer mandates the appointment of “managers” (other than

“approved managers”) for licensed premises throughout Kings Cross, it is not legally
inconsistent with the Act for a condition to be imposed requiring the appointment of a
manager or supervisor to be responsible for a specified licensed premises, in
appropriate circumstances, as a supplementary harm minimisation measure.
65. The Authority is further satisfied that it is necessary and appropriate for the details of

any supervisor to be disclosed by the licensee to local Police, and for the licensee to
arrange for a National Police Certificate to be obtained for that supervisor before the
commencement of their duties. This supplementary harm minimisation measure is not
inconsistent with the Act and is warranted given the recent history of the Premises. The
measure has been consented to by the Review Applicant in the course of her
submissions.
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66. This requirement will pose a modest regulatory impost and cost to the licensed business

while ensuring that both Police and the licensee are on notice of the proposed
supervisor’s record, enabling the licensee to make an informed decision as to whether
this appointment is appropriate.
67. The Authority expects that a reasonably diligent and competent licensee would not

knowingly leave the Premises under the supervision of a person with a serious criminal
record – including but not limited to offences involving violence, drug supply offences or
repeated offences against the Act.
68. Should Police become aware that the Premises is under the supervision of a person

whose record is cause for concern, this may trigger an appropriate regulatory response from liaison with the licensee or other interested parties, to increased overt or covert
surveillance, to a submission to the Director General (seeking the imposition of new
licence conditions under section 54 of the Act) or a disciplinary complaint to the
Authority under section 139 if that option is available.
69. The Delegate has included in Condition 8 a requirement that any supervisor appointed

by the licensee have a minimum of two years prior experience working as a supervisor
within licensed premises. The Authority agrees that some objective minimum standard
of prior employment experience should be required of any person who is entrusted with
supervising this type of venue.
70. The Premises are licenced to trade and (according to the Review Applicant’s

submissions) in fact trade for very long hours. The Premises offers live entertainment in
the form of strippers/table dancers, and is located in the heart of an entertainment
precinct that is notorious for the occurrence of alcohol and drug related crime and
disturbance.
71. The Authority is not aware of the nature of any defence that Mr Gabriel and Mr Lavers

may have to the charges against them. The Authority makes no finding, for the purposes
of this determination, as to whether Mr Gabriel and Mr Lavers are guilty of the drug
supply offences that are before the Courts.
72. Nevertheless, the Authority is satisfied that a significant amount of the prohibited drug

cocaine was in fact found by Police in the manager’s office on the Premises during the
execution of a search warrant on 20 May 2011. Under Schedule 1 to the Drug Misuse
and Trafficking Act 1985, this amount of cocaine is deemed to be more than a
trafficable quantity (3 grams) and less than a commercial quantity (250 grams).
73. The material provided in support of the Initial Police Submission and the Police

submission dated 26 October 2011 satisfies the Authority that the Premises faces a
continuing risk of prohibited drug use and supply on the Premises. The Authority
accepts the opinion of Police that some of the staff at the Premises are “vulnerable”
persons by reason of their personal drug use and/or involvement in the sex industry.
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74. Although the Premises is not a “declared premises” for incidents of violence, the

patrons and staff will likely require experienced, competent and robust supervision to
ensure that a venue of this kind operates in an orderly manner and observes its
regulatory obligations.
75. In a decision dated 27 April 2010 regarding (what was then known as) Fortheringham’s

Hotel in Taree, the Authority imposed, under section 53 of the Act, a licence condition
requiring that the hotel be managed by a person with at least two years prior
experience managing or supervising a bar at a hotel or registered club, at such times
when the hotel trades beyond midnight and the licensee is not on the premises. The
appointment of an experienced supervisor was considered appropriate in that case
given that venue’s history of alcohol related disturbance and the escalated risk of harm
during late trading.
76. In this case, the Review Applicant is concerned that the pool of persons who are likely to

be available to supervise a venue of this kind is likely to be limited. If the objective is to
improve regulatory accountability by ensuring that a supervisor is appointed and on
duty at all times when the licensee is not available, imposing a prior experience
requirement that is too onerous may prove impractical to satisfy.
77. The Authority accepts the proposition that finding suitable supervisors for this type of

venue may be relatively more difficult than (for example) finding supervisors for other
types of late trading premises such as hotels or registered clubs. Nevertheless, in the
Authority’s view, any person appointed to supervise the Premises should have gained
substantial prior experience supervising or managing a late trading licensed venue.
78. The Authority considers that a condition imposing prior employment requirements for

supervisors should also enable those employees who have gained on the job experience
at the Premises to be appointed to supervise the venue in the licensee’s absence.
79. For these reasons the Authority has decided to vary Condition 8 in the terms set out at

the commencement of this decision letter. The Authority has concluded that the correct
or preferable decision in these circumstances is that a supervisor will have at least 12
months prior experience working as a supervisor or manager at other late trading
premises. Alternatively, a supervisor may have worked under the supervision of either
the licensee or another supervisor at the Premises for at least 12 months prior to being
appointed.
80. Police agree that the two currently serving employees who have been acting as

supervisors, Mr Constantinos Tsigaropoulos and Ms Aleksandra Tosic, should be exempt
from the prior experience requirement. The Authority accepts the licensee’s assurances
that those persons have been trained by the licensee and accepts the contention that
they have acted in this role without any significant difficulties arising at the Premises
since May 2011.
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81. Subject to the licensee furnishing Police with National Police Certificates for those

persons by 1 February 2012, the Authority considers that exempting them from the
prior employment criterion is a reasonable measure to take to ensure that the licensee
has two employees available to supervise the Premises in the immediate future.
82. In the Review Applicant’s final submission of 14 December 2011, the Review Applicant

has proposed that any new regulatory requirements imposed by the Authority upon
review should not commence until 21 March 2012, to give the licensee more time to
recruit potential supervisors for the Premises.
83. The Authority has considered this request but has decided that 1 January 2012 is the

preferable date for the varied Condition 8 to commence effect. The Authority notes that
the exemption granted for the Review Applicant’s two existing staff members will
enable the Review Applicant to have those persons on hand to act as supervisors from 1
January 2012. The Authority considers that it is in the public interest for the new
supervision regime to be implemented and enforceable as a condition on the licence as
soon as practicable.

Yours faithfully

Chris Sidoti
Chairperson
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